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1. Will the failure of insured under fire insurance policy to file 
sworn proof of loss within period established under terms of such 
policy cause a forfeiture of the policy, where cause of loss and amount 
of loss are established, but where insurer is undetermined as to its 
liability on other grounds, and delays reply to claim of insured, par- 
ticularly where insured is waiting for insurer's reply? 


2. When sworn proof of loss is untimely filed and insurer re- 
ceives the same but does not object to it, will retention of said proof 
without complaint by insurer constitute a waiver of such late filing? 


3. (a) Will a rejection of the claim of an insured under a fire 
insurance policy waive the requirement of the policy that sworn proofs 
of loss be filed ? 


(b) Will such a rejection after the presentation period, under 
the law of Maryland, waive the policy requirement of filing sworn proofs 
of loss? 


4. Will the signing of a non-waiver agreement by the insureds, 
prevent the application of waiver of the policy's requirement of filing 


sworn proofs of loss? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,916 


ALBERT L. ADELMAN 


and 
ELEANOR ADELMAN, 


Vv. 


ST. LOUIS FIRE AND MARINE 
INSURANCE COMPANY, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Appellants sued in the District Court on a fire insurance policy 
written by appellee. They sought in the suit to recover the cost of 
repairing the fire damage to a dwelling in the State of Maryland and to 
recover the cost of fire damage to the contents of said dwelling. They 
also sought in the suit to recover "away from home" expenses, (JA 1) 
The appellees defended said suit claiming that appellants were estopped 
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from claiming under the policy because of the appellants’ violation of 
the terms of said policy prohibiting other insurance. Appellee also 
claimed that appellants were estopped because appellants had failed to 
submit written notice of loss to the company within the time provided 
by the policy. It further asserted that appellants had waived their right 
to prosecute the claims because of the two aforementioned violations. 
The appellee further contended that appellants had not paid the 


premiums for the policy and, therefore, there was a failure of con- 


sideration. Appellee then in a further defense claimed the policy was 
never executed by it nor delivered by it and it denied that the building 
was fire damaged and appellee also asserted it had no knowledge of the 
damages to the contents of the building. (JA 3) 


In answer to interrogatories submitted the appellee under oath 
stated that the policy sued on was never issued. (JA 4-6) 


A trial was had on the issues presented before a court sitting 
without a jury and at the conclusion of the evidence the court held that 
appellants were precluded from recovery because they had failed to file 
written proof of loss within sixty days as required by the policy. (JA 47) 
From this judgment in favor of appellee the appellants appeal. (JA 49, 
50) 


This court has jurisdiction of the appeal under Title 28 of the 
U. S. Code, Sec. 1291. 


STATEMENT OF FACTS 


On June 15, 1948, the appellants purchased premises 9506 Wire 
Avenue in Silver Spring, Maryland, for the sum of $22,500.00. Acting 
through the firm of Frederick Berens Company they obtained a loan of 
$14,000.00 from the Riggs National Bank. Said loan was secured by 
deed of trust on the property purchased. The money secured was used 
to help defray the purchase costs. At the time of the borrowing, 
appellants purchased fire insurance through the Berens Company in 
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the face sum of $14,000.00. For ten years and up to June 15, 1958, 
policies of fire insurance were in full force and effect on said property 
through the offices of said Berens Company, insurance brokers. These 
policies were payable to the appellants and the trustees under the deed 
of trust as their interests might appear, and if the trustees had no in- 
terest at the time of any fire loss, then the policies were payable to 

the appellants. Prior to the expiration of the aforesaid fire insurance 
policy, the Berens Company contacted the appellants and advised them 
that they should purchase a better insurance policy and recommended a 
"home owner's policy". This policy was written and delivered|to the 
lending institution and a memorandum of said policy was delivered to 
appellants. (JA 6, 7, 9, 10, 13) Said policy is exhibited to the court as 
plaintiffs' Exhibit 1. (JA 28, 29, 30, 31) 


This policy contained the usual clauses with a provision for the 
right of the insurance company to prohibit other insurance or the 
amount thereof. It also contains a provision for apportionment| between 
this policy and other policies as well as a provision which stated, 
"Other Insurance: other insurance covering the dwelling insured here- 
under (except existing insurance for which credit is given in this policy 


or insurance against perils not covered by this policy) is not permitted". 
(Underlining supplied). The policy covered: the dwelling in the face 
amount of $18,000.00; personal property on the premises in the face 
amount of $7,200.00, and additional living expenses were limited to 
$1,800.00. There were other coverages which were not here involved. 


The deed of trust note to the Riggs National Bank from appel- 
lants matured in the fall of 1958 and appellants at that time owed 
$7,000.00 on said note, the original sum having been reduced by cur- 
tailments. Appellants obtained a new loan of $14,000.00 and spent the 
difference realized from the refinancing on improvements to the prop- 
erty. At the time of refinancing the appellants were required to take 
out fire insurance to protect "the new mortgage loan". A fire policy 
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on the dwelling in the face amount of $14,000.00 was purchased by the 
appellants from the American Equitable Assurance Company. This 
policy provided for pro-rata liability if the insured had other insurance 
on the same risk whether such additional insurance was valid or not. 
The appellants also carried for many years a fire insurance policy on 
their household goods with the American Insurance Company of Newark. 
This policy also provided if there was other insurance on the same risk 
that appellants’ recovery would be limited to the pro-rata share of 


such fire damage. 


A fire occurred on April 16, 1959 and damaged the dwelling in the 
sum of $14,369.76 and the contents suffered a loss in the amount of 
$14,922.37. (JA 6, 7) 


On the day of the fire the adjuster for the appellee, one White, 
went to the fire damaged building and announced that he was represent- 
ing the St. Louis Fire Insurance Company. (JA 19, 20) He found that 
extensive fire damage had been done to the dwelling and the contents. 
The adjuster for the other insurance company had already been there 
and had arranged for temporary repairs in boarding up the windows, 
cutting off the electric service and making sure that the property was 
protected. (JA 20) White learned at that time about the other insur- 
ance policies and'that the appellants had a home owner's policy and he 
knew that the home owner's policy didn't allow additional insurance 
unless credit was given for the same on the policy. (JA 21) But, 
nevertheless, he arranged with D'Espard, the adjuster for the other 
insurance companies, to work on the case together. (JA 23, 27) 
D'Espart obtained the estimates of the damages to the dwelling and the 
contents and late White learned from D'Espard the amount of said 


7 Appellants pridr to trial had accepted $7,500.00 as the pro-rata share on 
the fire insurance on the contents and sought the difference of $7,422.37 from 
the appellee and also sought $7,184.88 for one-half of the damage to the dwell- 
ing from the appellee. A suit was pending against the Equitable Assurance Com- 
pany for the damage to the dwelling which has since been settled by a pro-rata 
payment by said company. 
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losses. (JA 27) White agreed that if the company was responsible on 
the policy they would accept the estimates obtained by D'Espard as the 
amounts payable on the loss. (JA 23) White made a detailed report to 
his company on April 20, 1959, four days after the fire. (JA 21) 
Through White the appellee obtained a preliminary written notilce of 
loss (JA 19). This notice of loss indicated that there was a policy 
violation and that the premium had not been paid. It also declared the 
date of and the fact that there had been a fire and stated the estimated 
amount of damages. All information necessary for the appellee to con- 
sider the loss was contained in this preliminary notice of loss. (JA 19) 


On April 22, 1959, White obtained the signatures of the Adelmans 
to a non-waiver printed form (JA 21, 43) (Defendant's ieee The 
non-waiver agreement, among other things, said this: "the intent of 
this agreement is to preserve the rights of all parties hereto, and to 
permit investigation of the cause of loss, the investigation and ascer- 
tainment of the amount of sound value, or the amount of loss and 
damage, or any of them, without regard to the liability of the herein- 
after named insurance company or companies". (JA 43) 


The company, however, did not instruct White as to what|the 
company's intention towards liability was, and although the Adelmans 
called White several times to find out what was going on and what 
White could tell them as far as the disposition of their claim was con- 
cerned, White on each occasion stated he could not tell them anything 
except that the company had not instructed him as to whether it was 
going to accept or deny the claim. (JA 25) 


On May 27, 1959, in one of White's talks with the Adelmans, he 
got them to sign a statement describing the policy situation (JA 44) 
(defendant's Exhibit 2). White sent this statement on June 1, 1959 to 
his company and told the company that he was waiting for further 


advice. (JA 22) Not receiving any further instructions from his com- 
pany, he continued to advise the Adelmans that he could not tell them 
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what position the company was going to take. Towards the end of June 


the Adelmans employed an attorney who wrote to Mr. White. (JA 35) 
White acknowledged the letter and advised the attorney that "as soon 
as we have heard we will contact you relative to the position the com- 
pany desires to take in the instance". (JA 36) (Plaintiff's Exhibit 9 - 
Pre-trial Exhibit 6). Some time passed without word from Mr. White 
and on the 23rd of July the attorney again wrote to Mr. White (JA 37). 
The attorney in this letter complained about the delay and made in- 
quiry as to whether proof of loss had ever been filed and, if not, 
whether appellee would furnish the forms for such proof of loss. On 
the 30th of July, the attorney again wrote to White insisting upon a 
reply to the letter of July 23rd. (JA 38) On August 4, 1959, Mr. White 
acknowledged the letter of July 30th and said no proof of loss had been 
filed with the company he represented but he did not forward any forms 
for proof of loss. (JA 39) On August 26th proofs of loss were filed. 
(JA 32, 39) No answer was ever received rejecting the proofs of loss 
or accepting them or criticizing or approving them. But on Septem- 
ber 16, 1959, Mr.| White's office was contacted by letter and the fact 
that no response had been received from the proof of loss was noted. 
(JA 40) The answer to the letter came on the 22nd of September, 1959, 
in which the attorney for the St. Louis Insurance Company suggested 
in order to expedite settling of the case that all future correspondence 
be addressed to their local attorney, a Mr. Robert Christie. (JA 40) 
A letter was promptly sent to Mr. Christie asking for the company's 
reply to the claim, (JA 41) On September 28th the letter to Mr. 
Christie was answered by T. Howard Duckett, the senior member of 
the firm of which Mr. Christie was a member, in which he said that 
the controversy to this loss was referred to their office about the 
middle of July and after long investigation his firm was just able a 
day or two ago tolfurnish the company with their opinion and he 
expected that some determination by the company would be reached in 
a short time. (JA 42) This letter was responded to and on October 13, 
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1959 Mr. Duckett advised that the appellee had denied liability under 
the policy because (1) the premium was not paid, (2) additional|insur- 
ance was obtained subsequent to the date of the policy in violation of 


the provisions of the policy and (3) such other defenses as may be 

available at the time. (JA 43) Mr. White had ceased to be in the pic- 
ture as of September 30, 1959 when at the instruction of his company 
he had closed his file. (JA 22) 


This suit was then brought. 


ASSIGNMENT OF ERRORS 


1. Appellants say that the court below erred in concluding that 
appellants were precluded from recovery because they failed to file 
written proofs of loss within sixty days and in concluding that the acts 
of the appellee did not entitle appellants to presume that they were to 
wait for the appellee's answer to their claim before taking any further 
steps. 


2. Appellants further say that the court below was in error in 
concluding that the defect in proofs of loss, consisting of the delay in 
filing the same, was not waived by the appellee's failure to complain 
of the same, after receipt by appellee of said proof of loss and after 
appellee retained the same without objection, and further, the court 
erred in concluding that appellee's failure to answer appellants’ claim 
was not a waiver of the sixty-day requirement of the policy. 


3. The court erred in concluding that the rejection of the claim 
by appellee was not a waiver of the requirement that proofs of loss be 
filed and further the court was in error in concluding that the denial of 
liability after the proofs of loss were filed, on grounds other than the 
late submission of said proofs of loss, was not a waiver of said defect 
in proofs of loss. 


4. The court also erred in holding that the non-waiver agree- 
ment signed by the appellants prevented the appellants from claiming 
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a waiver of the requirement of filing the proofs of loss within sixty 
days, and further erred in holding that a non-waiver agreement, which 
had for its purpose the preservation of the rights of all the parties 
while the appellee investigated the cause of the fire and the loss occa- 
sioned thereby, did affect the right of the appellants to claim waiver 

of the requirement of proof of loss within sixty days; and the court 
erred in not holding that when the course of the appellee had been 
determined, then the non-waiver agreement had served its purpose and 
its force was spent. 


SUMMARY OF ARGUMENT 


The fire policy issued on the property herein was in full force 
and effect on the date of the fire. The damages occasioned by the fire 
both to the dwelling, the contents of the house and the “away from 
home" expenses are conceded. Immediate notice of the fire and the 
inspection by the appellee's adjuster is also unquestioned. The sworn 
proof of loss was delivered to the insurance company on August 26, 
1959. The decision by the court that appellants were precluded from 
recovery by the fact that they did not file their proofs of loss within 
sixty days from the date of the fire (April 16, 1959) is in error be- 


cause: 


1. The conduct by the appellee insurance company and the 
circumstances of the case could have lead the appellants but to one 
conclusion, namely, that the company would either pay the loss or that 
appellee would deny liability because of the "other insurance" clause 
or else deny the liability because of the failure on the part of appel- 
lants to have paid the premium. 


The record in this case discloses that the conduct of the appel- 
lee led the appellants necessarily to the conclusion that nothing fur- 
ther was required of them until the appellee decided to either settle 


the loss or deny liability. Therefore, the failure to file the sworn 
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proof of loss within sixty days was not a breach of the insurance contract 
preventing them from recovery. Such timely filing was waived) by the 
conduct of the appellee. 


2. Although the sworn proof of loss was filed after sixty |days it 


was nevertheless received by the appellee and retained by it. At no time 


did the appellee assert that the proof of loss was defective for any 
reason. The appellee, never having questioned the proof of loss as to 
its form or execution or as to its timely filing until after the suit was 
filed, clearly waived any defect in such proof of loss, particularly as to 
its being filed after sixty days. 


3. The insurance company denied the claim on October 13, 1959 
and predicated its denial on (1) the premium was not paid, and (2) addi- 
tional insurance was obtained subsequent to the date of the policy in 
violation of the provisions of the policy, and (3) such other defenses as 
may be available at the time. This denial of liability waived the re- 
quirement for the filing of any proof of loss. There are jurisdictions 
which hold that proofs are not waived if the denial of liability occurs 
after the period of presentation but in Maryland (whose law applies to 
this case) the rule is that proofs of loss are waived even if denial of 
liability is after the period of presentation. 


4, The court apparently distinguished this case on the basis that 
a non-waiver agreement was signed by the assureds six days after the 
fire. The non-waiver agreement (defendant's Exhibit 1) was executed 
by the Adelmans at the suggestion of the insurance adjuster although 
said non-waiver agreement was not signed by the insurance company. 
Ignoring the lack of mutuality of the non-waiver agreement, if such 
there be, it is apparent that the agreement was made so that the in- 
surance company could investigate the cause of loss, which they 
already knew and which had already been established, and so they 
could investigate and ascertain the amount of sound value or the 
amount of loss and damage. This investigation as to the amount of loss 
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was conducted in cooperation with another insurance adjuster for other 
companies and there was an agreement that the figures of the damage 
caused by fire when ascertained would be accepted as correct if the 
appellee decided that they were responsible under the policy and that 
the defenses which they then thought they had did not materialize. 

This non-waiver agreement, therefore, had no effect upon the case as 
it was not given for any purpose except to preserve the rights of all 
the parties. The conduct of the insurance company after this time in 
failing to advise appellants of their decision as to whether they should 
pay the claim or deny it, definitely created a waiver of appellants' 
delay in the filing'of a proof of loss. The agreement was terminated 
after defendant on investigating the loss notified the plaintiff that it 
was not liable and this did not in any event prevent the operation of the 
waiver of proof of loss by virtue of such denial of liability. 


ARGUMENT 
I 


iiee! insurance company's continuous failure to advise 

llants of the appellee's acceptance or rejection of the 
claim submitted, and the appellee's promise to contact 
appellants relative to such decision when reached, prevented 


any forfeiture of the policy based on untimely filing of the 
sworn proof of loss. 


When the home of Mr. and Mrs. Adelman and the contents were 
extensively damaged by fire on April 16, 1959, they immediately con- 
tacted the appellee insurance company's agent, and as a result of such 
contact a representative of the appellee visited the scene of the fire 
on the day of the fire. The extensive damage to the contents of the 
house and to the house itself were noted by the adjuster, who made 
inquiries at the scene and who agreed to cooperate with an adjuster 
from another fire insurance company to determine the proper amount 


of the loss. 
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The adjuster for the appellee made some notation in his file of 
his conclusion that the appellants did not know they had the policy and 
that they were surprised to find out that such a policy existed. |(JA 20) 


He ascertained that the broker claimed not to have been paid far the 
fire insurance policy, and the adjuster also discovered that there was 
other insurance on the same dwelling and the insureds had a Home 
Owners Policy which prohibited other insurance on the dwelling. The 
adjuster submitted this information to his company and sought to find 
out whether the company would pay its pro rata share of the loss, or 
whether it would attempt to escape liability completely in this gitu- 


ation. 


The insurance broker had been writing fire insurance on {this 
particular dwelling for the appellants for ten years and the very policy 
involved in this suit had been written on the recommendation of| this 
very broker. (JA 10) It is true that on May 26, August 6, and Septem- 
ber 16, 1958, bills each in the sum of $65.86 were rendered for the 
first year's premium, but Mrs. Adelman says that she mailed a check 
late in September or early in October, 1958, in payment of the Septem- 
ber bill. (JA 11) The appellee offered proof that no such check was 
ever paid by Mrs. Adelman's bank, but the evidence also clearly 
showed that no bills were sent out by the insurance broker for this 
item after September 16, 1958, until the month of the fire. (JA/|17) 


There was offered and received in evidence a bill which bore the 
date of April 13, 1959, but there was a denial by Mrs. Adelman that 
she had ever received such a bill. 


These were the facts upon which the insurance company con- 
sidered that no policy had issued or that the premiums had not been 
paid. Their records showed that they had received payment from the 
broker. This is one of the defenses that the insurance company had 
under consideration for almost six months. 
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The other defense that the adjuster submitted to his company 
involved the provision of the policy which prohibited the writing of 
other insurance on the dwelling. 


It is conceded that there are decisions holding that where a 
policy provides for forfeiture in the event the assured attempts to 
cover the same property with other insurance, then such clauses are 
enforced against the insured. In the case at bar the adjuster knew 
that this policy did not so provide; that its words were that other in- 
surance on the dwelling is not permitted; and he should have been 
familiar with the case of A. J. Kelley v. The American Insurance 
Company, 316 S. W. (2d) 452. 


In the Kelley case the very problem which the adjuster was sub- 
mitting to his company had been determined and there the court held 
that, under a policy similar to the Adelmans', additional insurance 
would not cause a forfeiture of the policy. 


The evidence tended to show that, as a practical matter, the 
adjuster would complete the proof of loss whenever it was determined 
that the loss should be paid. (JA 25) Thus had the insurance company 
at any time during the six months' consideration determined that their 


defenses were impractical, then the adjuster would have prepared the 


proof of loss for the insureds to sign. 


When the Adelmans became unhappy about the long delay and 
asked an attorney to look into the matter, the adjuster answered the 
attorney's inquiry by saying that as soon as the adjuster had heard 
from the company he would contact the attorney to advise him of the 


position of the company in this case. The sixty days had expired at 
this time. (JA 36) 


Again there were further delays. For instance, on July 23d 
the attorney wrote to the adjuster again, indicating dissatisfaction 
with the delay in hearing from him, and in that letter the attorney 
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wanted to know whether the proofs of loss were presently filed and 
suggested that if the proofs of loss had not been filed then the forms 
for same should be furnished him so that they might be completed. 

(JA 37) Seven days later this letter had not been replied to, and the 
attorney then wrote insisting upon a reply to the letter of July 23d. 

(JA 38) This letter was answered on August 4, 1959, by the adjuster, 
who said no proofs of loss had been filed with the company he repre- 
sented. (JA 39) The proofs of loss were then prepared, completed and 
sworn to on the 26th of August, 1959, and duly presented to the com- 
pany. (JA 32) 


Time went by and on the 16th of September the attorney wrote to 
the adjuster advising him that they had received no response or ac- 
knowledgment of the proofs of claim and indicating that suit would be 
filed. The answer to that letter came a little less than a week later 
from the attorney for the insurance company in St. Louis, and this 


attorney said that in order to expedite the settling of this case a local 
attorney should be contacted, and he gave the name of the attorney and 


his address. (JA 40) When this attorney was contacted his firm 
answered indicating that from the middle of July until a few days before 
September 28, 1959, they had been investigating the case and had just 


furnished the insurance company with their opinion. The first time 
that the Adelmans or their attorney knew that the matter was in the 
hands of-an attorney for the insurance company was when they received 
the letter dated September 22, 1959. (JA 42) 


On October 13, 1959, the claim was rejected by the attorney for 
the insurance company on the basis that the premium was not paid, that 
additional insurance was obtained in violation of the provisions|of the 
policy, and the catch-all clause "and such other defenses as may be 
available at the time."" (JA 43) 


It is completely certain that the defense that no premium|was 
paid was a sham; that the sworn answer to the interrogatory that the 
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policy was never issued was false; that the provisions against other 
insurance certainly applied only to the dwelling and not to the contents 
or away-from-home expenses. Yet, when the case was concluded the 
court held that because the insureds had failed to file a sworn proof of 


claim within sixty days from the date of the fire their policy was 
forfeited. 


The first proposition to which we address ourselves is the waiver 
created by the acts and conduct of the insurance company. Cases are 
not lacking on this point, but we limit ourselves to the Maryland cases 
because it was agreed at the beginning of the case that the Maryland 
law governed in this case. 


In Rokes v. Amazon Ins. Co., 51 Md. 512, 34 Am, Rep. 323, the 
court said (pp. 519-521): 


"Admitting, however, for the purposes of this case, 
that proofs of loss were not furnished within the time 


prescribed by the policy, the main question is, whether 
there is any evidence legally sufficient to show a waiver 
of this condition on the part of the appellee. 


"But it is argued that the failure to furnish the proofs 
within time stands upon different grounds, because the 
insured having by his own default forfeited the right to 
recover on the policy, he is not in any manner injured or 
prejudiced by the subsequent acts and conduct of the in- 
surer. And it is contended, therefore, that a new con- 
sideration or an express agreement on the part of the 
insurer, is necessary to renew or give vitality to the 

. policy. 


‘We have carefully examined all the cases within our 
reach on this branch of the case, and are of opinion that 
the contention of the appellee is unsupported either by 
principle or by the weight of authority. 


"Preliminary proofs are required for the benefit 
solely. of the insurer, in order that he may ascertain the 
nature, extent and character of the loss; and the condition 
in the policy in respect thereof, being inserted for his 
benefit, there is no reason why he may not waive or extend 
the time within which such proofs are to be furnished. Nor 
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is it necessary to prove an express agreement to waive. 
On the contrary, it may be inferred from the acts and 
conduct of the insurer inconsistent with an intention to 
insist upon the strict performance of the sre Wy 
Tayloe v. Ins. Co., 9 How. 390; Post v. Ins. Co., 43 
Barb. 351; Phillips v. Ins. Co., 14 Mo. a Owens. Vv. 
Ins. Co., 57 Barb. 518; Graves v. Ins. Co., 12 Allen | 
391; Dohn v. Ins. Co., 5 Lansing 275. 


In Bakhaus v. Caledonian Ins. Co., 112 Md. 676, the court said 
on 689-690): 


"The conduct of the adjuster under the circumstances of 
this case, could have lead the plaintiff to but one con- 
clusion, namely: that proofs of loss were not required, 
and that the company would either pay the loss or deny 
all liability under the policies. 


oe eee eee 


"The rule that an unqualified denial of liability by 
an insurance company within the sixty days allowed for 
filing proofs of loss will constitute a waiver is not 
denied by counsel for the appellee. For the same 
reason any other statement or conduct of the insurer 
within the sixty days that is calculated to mislead the 
insured and to induce him to believe that proofs of loss 
will not be required, will, if acted on by the insured, 
have the same effect." 


In Citizens Fire Ins. Co. v. Doll, 35 Md. 89, the court said (p. 101): 


"There is no doubt of the general proposition, that 
if the refusal to pay the loss, or to acknowledge liability; 
by the assurers, be placed on other and distinct grounds 
than the insufficient or defective proof furnished, a 
waiver of such proof will be implied" (citing cases). 
The Doll case was decided in favor of the insurance company but 

was predicated upon the fact that the rejection of the claim was ex- 
pressly based on defective proof. See Farmers Ins. Co. of York, Pa. 


v. Baker, 51 A. 184, 94 Md. 545. 
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ilee received the sworn of loss without objection 
“Pf the retention of the same without complaint waived any 
defect in such proof of loss, particularly as to its being 
filed after sixty days. 


As we have already noted, a sworn proof of loss was submitted 
on the 26th of August, 1959, and up to and including the date of the 
filing of the suit no objection was made to the proof of loss and no 
complaint concerning its form or date of filing ever noted. 


In Firemen's Ins. Co. v. Floss, 67 Md. 403, this problem was 
presented, and the court said (pp. 416-418): 


"2. The next question raised relates to the prelimi- 
nary proofs of loss, alleged to be defective for non- 
compliance with the requirements of the contract. The 
statement of particulars of loss were signed and sworn 
to by Adler alone, one of the firm, the other two partners 
failing to sign or swear to such statement. By one of the 
conditions of the policies in these cases, parties insured 
are required to render to the company, within a reason- 
able time, a full and particular account of their loss, and 
such statement 'to be signed by their own hands, and 
verified by their oath or affirmation.' Whether this pro- 
vision requires, in all cases and under all circumstances, 
each and every person interested in a loss, covered by 
the policy, to sign and swear to the preliminary statement 
of loss, is a question not free of difficulty, but which we 
need not decide in this case; as we are clearly of opinion 
that the right to take advantage of any defects or irregu- 
larities in such preliminary statement or proofs of loss 
has been waived by the defendants. 


"Good faith requires of an insurance company frank and 
open dealing with the assured, and if there be any with- 
holding or failure to disclose objections to preliminary 
proofs, beyond a reasonable time after they are furnished, 
or if refusal to recognize the obligation to pay be placed 
upon other and distinct grounds than alleged defects in 
preliminary proofs, the company will be regarded as 
having waived all objection that could otherwise have been 
taken to such preliminary proofs as furnished. Here the 
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failure to make known the objection, notwithstanding the 
lapse of time; the fact that the defendants had themselves, 
with others, instituted an investigation into the circum= 
stances and extent of the loss, and the placing the refus 
to pay upon other and distinct grounds than the want of 
sufficient proofs, furnish the amplest ground for holding 
all objection to such proofs to have been waived by the 
defendants. If authorities for this proposition be needed, 
it is only necessary to refer to Allegre v. Ins. Co., 6 
H. & J. 408, 412, 413; Ins. Co. v. Deford, 38 Md. 404; 
Rokes v. Ins. Co., 51 Md. 520; Ins. Co. v. Engle, 52 Md. 
485; May on Ins. secs. 468-9." 


For additional authorities, see also 49 ALR? 182, Continental 


Insurance Co. v. Burns, 144 Md. 429, 437, 125 A. 232; Taubman v. 
Allied Fire Ins. Co. of Utica, et al. (CCA 4, 1947) 160 F.2d 157, 162. 
In this case three classes.of waiver are defined: (1) Acts making 
insured believe proofs of loss not needed; (2) Those acts demonstrat- 
ing the acceptance of liability; and (3) Those acts showing proofs of 


loss unnecessary and nugatory. 


m 


Where the appellee rejected the claim on grounds other 


than untimely filing of the proof of claim, denial of 
liability waived the requirement of the filing of any 
proof of loss even though such rejection was noted after 
the sixty-day period for presentation. 


We have noted that the proof of loss was filed after the sixty-day 
period of presentation. We have further noted that after the insurance 


company received the proof of loss it said nothing about it, made no 
objection to it, and never complained of its untimely filing. 


The Court is referred to the Federal Mutual Fire Ins. Co. 
Julien, 144 Md. 380, in which the Court said (pp. 382, 383): 


"First: The agreed statement of facts shows that 
the plaintiff failed to file formal proofs of loss as re- 
quired by the policies, but the claim is made by him that 
he is not thereby prevented from recovering, as the 
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necessity for his so doing was waived by the defendants. 
In support of his claim of waiver it is shown that the 
plaintiff promptly notified the defendants of the loss suf- 
fered by him caused by the fire, and their adjuster, sent 
by them in response thereto, to investigate the loss, 
reported that there was a violation of the 'clear space 
clause’ contained in the policy. 


"Tt was not until about eight days before the insti- 
tution of the suits that the defendants absolutely denied 
all liability) which was based solely on the ground of the 
violation of the 'clear space clause,’ and it was not, as 
we have said, until after the actions had been brought 
that any reference was made to plaintiff's failure to file 
proofs of loss. 


"It is claimed by the defendants that, inasmuch as 
their denial of liability, upon the ground stated, was not 
made within, but after, the time in which the formal 
proofs of loss should have been filed by the plaintiff, he 
was not injured or prejudiced by their silence in not re- 
ferring to his failure to file such proofs of loss, as he 
could not then have filed them within the prescribed 
time. In other words, it is claimed by the defendants 
that estoppel is a necessary element of waiver. 


‘Tt is said in Cooley's Briefs on Insurance, vol. 4, 
3480, "that in Indiana, Maryland and New York, it has 


been held that estoppel is not a necessary element of 
waiver,’ and in support of this statement the author 
cites Rokes v. Amazon Ins. Co., 51 Md. 512. 


"The contention made by the defendants is, we think, 
fully answered in that case..." 


IV 


The Non-Waiver Agreement Signed By Appellants Did Not 
Prevent the Operation of the Doctrine of Waiver as to the 
Appellee. ! 
The court below held that the non-waiver agreement prevented 
the operation of the doctrine of waiver, and the court said that the evi- 
dence did not show any offer or promise by the adjuster to pay the loss 


after the execution of the non-waiver agreement and, further, that the 
evidence did not show any fraud, duress or overreaching of any sort on 
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the part of the adjuster; and the court further found that there was no 
expression of any willingness on the part of the appellee to proceed 
with the question of liability without securing proof of loss or any 
representation or statement to the insureds which might lead them 
to assume that the requirement might be dispensed with, or to make 


them delay compliance; nor were there any statements of facts by the 


adjuster which could reasonably be construed to constitute a waiver 
of the requirement of filing legal proofs of loss within the sixty days. 


We have seen that the denial of liability is in itself a waiver of 
the necessity for filing a proof of loss, and the Maryland courts have 


gone so far as to hold that a failure to acknowledge liability when based 
on other grounds than insufficient or defective proof is in itself an im- 
plied waiver of such proof. 


As we have already seen, no written proof of loss need be filed 
where there has been a rejection of the claim, and in Maryland! such 
rejection, even after the sixty-day period, operates as a waiver of the 
necessity of filing proof of loss. Had the court carefully considered the 
law of Maryland it would not have reached the wrong conclusion in the 
case because it would then have known that fraud, duress, or oyerreach- 
ing are not required in order to establish waiver — in fact, Maryland is 
one of the states that has held that estoppel is not a necessary element 


of waiver. 


But the lower court was under the impression that not only was 
estoppel a necessary element of waiver but that estoppel could only be 
created by fraud, duress, or overreaching. This we know is not correct. 


The court was further under the impression that the non-waiver 
agreement itself was important and said: 


"Absent any fraud or overreaching or any facts indicating 
an intention on the part of the insurer to waive the agree- 
ment, non-waiver agreements have been sustained as 
valid" 
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and cited a number of cases, none of which can sustain the court's 


position. 


We have, however, since the trial of that cause found a case 
directly in point. 


Yates v. Thomason, 83 Ark. 126, 102 S.W. 1112, in which the 
court reviewed a waiver agreement similar to the one in our case and 
said (p. 1113): 


"3. The court gave this instruction: 'The defendant 
may waive a compliance of the proof of loss clause of its 
policy either expressly or by its conduct. If the defendant 
denied its liability under the policy, you are instructed that 
such conduct would relieve the plaintiff of any liability to 
perform his agreement under this proof of loss clause, and 
would amount to a waiver thereof by defendant, although a 
contract of nonwaiver had been duly executed prior thereto.’ 
There was a nonwaiver agreement in this case, and it is 
contended that such agreement protected the officers of the 
company from evidence proving they waived any provisions 
of the policy. The nonwaiver agreement which was executed 
by the parties is as follows: 'It is hereby mutually under- 
stood and agreed by and between V. V. Bertt, party of the 
first part, and the Security Fire Insurance Company of 
Little Rock, Arkansas, and other companies signing this 
agreement, parties of the second part, that any action taken 
by the said parties of the second part in investigating the 
cause or investigating the amount of loss and damage to 
the property of the party of the first part caused by fire 
alleged to have occurred on the second day of November, 
1905, shall'not waive or invalidate any of the conditions 
of the policies of the parties of the second part, and shall 
not waive or invalidate any rights whatever of either of 
the parties|to this agreement. The intent of this agreement 
is to preserve the rights of all parties hereto, and provide 
for an investigation of the fire and the determination of the 
amount of loss or damage, without regard to the liability of 
the parties of the second part.' This nonwaiver agreement 
shows on its face its one and only purpose, which is 'to pro- 
vide for an investigation of the fire and the determination 
of the amount of loss or damage, without regard to the 
liability of the parties of the second part.’ But, when such 
liability and the course of the company has been determined, 
then the nonwaiver agreement has served its purpose, and 
its force is spent. This is peculiarly applicable to the facts 
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here. The parties negotiated for a settlement, went into 
an examination of the books, discussed freely and fully 
under the protection of the nonwaiver agreement the 
rights of each party, and finally the manager of the com- 
pany reached the conclusion that the company was not 
liable, and notified the attorney for the assured that they 
were not liable, and the attorney, as he expressed it, 
"bowed himself out’ and went home, and brought this suit 
upon the strength of such denial. The agreement had 
served its purpose, and, when that purpose was served, 
it was terminated, and cannot be extended beyond its office 
to take from a party the consequences of its action in ren 
ing liability. The court was right in giving the instructio 
in question." 


CONCLUSION 


For the reasons aforesaid it is respectfully requested that this 


cause be reversed. 


MARK P, FRIEDLANDER, 
CHARLES WALKER 

MARK P. FRIEDLANDER, Jr. 
BLAINE P, FRIEDLANDER 


1210 Shoreham Building 
Washington 5, D. C. 


Attorneys for Appellan 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


[Filed October 29, 1959] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 
ALBERT L. ADELMAN Sa 


9506 Wire Avenue 
Silver Spring, Maryland 


and 


ELEANOR ADELMAN 
9506 Wire Avenue 
Silver Spring, Maryland, 


Plaintiffs, ; Civil Action No. 3038 
Vo 


ST. LOUIS FIRE AND MARINE 
INSURANCE COMPANY 
Serve: Supt. of Insurance 
District Building 
14th & "E" Sts., N.W. 
Washington, D.C. 


Defendant. : 


COMPLAINT ON FIRE INSURANCE POLICY 

1. Plaintiffs are citizens of the United States and residents of the 
State of Maryland. Defendant is a corporation doing business in the 
District of Columbia. The amount in controversy is in excess of 
$3, 000. 00, exclusive of interest and costs. 

2. Defendant is and at all times mentioned herein was duly 
authorized to carry on the business of fire insurance in the District of 
Columbia. 

3. Onor about June 15, 1958 the Defendant executed and delivered 
to the Plaintiffs its policy of fire insurance, No. AB 53 23, whereby in 
consideration of the payment of the premium specified in the policy, 
which said Plaintiffs agreed to pay, the Defendant insured the premises 
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described as 9506 Wire Avenue, Silver Spring, Maryland, against all 
damages caused by fire, in the sum of $27, 000. 00. 

4. Onor about the 16th day of April, 1959, the said building was 
damaged by fire caused by an electrical short circuit, in the total sum 
of $31, 092.13. 

5. In addition to the policy described herein, Plaintiffs also held a 
policy of fire insurance with the American Equitable Assurance Company of 
New York, in the sum of $14, 000. 00, extended coverage; and a further policy 
on the furniture with the American Insurance Company in the amount of 
$7, 500. 00. 

6. The said Plaintiffs had duly paid all the premiums according to 
the terms of the said subject policy after its issuance, and the said policy 
was in full force and effect at the time of the accident as aforesaid. 

7. In accordance with the terms of the policy the Plaintiffs have com- 
plied with all the provisions therein and have duly demanded from the Defend- 
ant the sum of $27, 000. 00 for damages sustained to the premises as afore- 
said covered under the provisions of said policy as heretofore described. 


8. Plaintiffs duly performed all the conditions of the policy of insurance 
on their part. 

9. There is now due and owing to the Plaintiffs the sum of $27, 000. 00, 
with interest, by reason of the facts above stated. 

WHEREFORE, Plaintiffs demand judgment of the Defendant, the St. 
Louis Fire and Marine Insurance Company, for $27, 000.00, plus interest 


and costs. 
/s/ Albert L. Adelman 
FRIEDLANDER & FRIEDLANDER ALBERT L. ADELMAN 
Mark P, Friedlander Plaintiff 
Mark P. Friedlander, Jr. 
Blaine P, Friedlander 
By: /s/ Mark P, Friedlander, Jr. 
1210 Shoreham Building 
806 - 15th Street, N. W. 
Washington 5, D. C. 
Attorneys for Plaintiffs. 


and 


CHARLES WALKER 
1210 Shoreham Building 
806 - 15th Street, N. W. 
Washington 5, D. C. 


[Filed November 18, 1959] 
ANSWER 
FIRST DEFENSE 

The complaint fails to state a claim against defendant eon which 

relief can be granted, | 
SECOND DEFENSE | 

The plaintiffs are estopped from prosecuting the claim set forth in 
the complaint by reason of the fact that the terms and conditions of the 
alleged policy of insurance prohibit other insurance covering the property 
involved as alleged in paragraph 5 of the complaint filed herein, and for 
the reason that plaintiffs have failed to submit written notice of loss to 
the Company within the time provided by the said policy of insurance and 
in accordance with the terms and conditions of said policy of jinsurance. 


THIRD DEFENSE 
The plaintiffs have waived the right to prosecute the claim set forth 
in the complaint by reason of the fact that the terms and conditions of the 
alleged policy of insurance prohibit other insurance covering the property 
involved as alleged in paragraph 5 of the complaint filed herein, and for 
the reason that plaintiffs have failed to submit written notice of loss to 
the Company within the time provided by the said policy of insurance and 
in accordance with the terms and conditions of said policy of insurance. 
FOURTH DEFENSE | 
The plaintiffs may not prosecute this action because there isa 
failure of consideration in that plaintiff did not pay the premium or 
premiums for said policy of insurance. | 


FIFTH DEFENSE | 


1. Defendant admits that it is a corporation doing business i in the 
District of Columbia, but says that it is without knowledge of information 
sufficient to form a belief as to the truth of the other allegations contained 
in paragraph 1 of the complaint. | 

2. Defendant admits the allegations of paragraph 2 of the complaint. 

3. Defendant denies the allegations of paragraphs 3 and 4, 

4. Defendant says that it is without knowledge or information 
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sufficient to form a belief as to the truth of the allegations contained in 


paragraph 5 of the complaint. 
5. Defendant denies each and every other alfegation of said 


complaint. 
WHEREFORE, defendant demands that the complaint herein be 


dismissed. 
DUCKETT, OREM & CHRISTIE 


By: /s/ Cary M, Euwer 


Cary M. Euwer 
Attorneys for Defendant 
800 Tower Building 
Washington 5, D. C. 
[Certificate of Service] National 8-1188 


[Filed December 4, 1959] 


INTERROGATORIES ADDRESSED TO THE 
ST. LOUIS FIRE AND MARINE INSURANCE COMPANY 


To: Duckett, Orem & Christie 
Attorneys for Defendant 

800 Tower Building 

14th and "K" Sts., N. W. 

Washington, D. C. 

You are required to answer the following interrogatories under oath 
within the time allowed by the Rules of this Court: 

1. Did your company issue a home owner's policy, No. AB5323 to 
Albert L. Adelman and Eleanor Adelman, covering the property at 9506 
Wire Avenue, Silver Spring, Maryland? 

2. Was said policy in full force and effect on the 16th day of April, 
1959? 

3. If your answer to the foregoing is no, state the date of cancellation. 

4, If your answer to question No. 2 is no, state the method of 
cancellation. 

5. State generally all facts relating to any attempt by your company 
to cancel said policy. 

6. Did your company, through its adjuster, enter into any agreement 
of waiver with the Plaintiffs herein? If your answer to this question is 
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yes, give the date of said waiver and attach a copy thereof as|a part 


of your answer herein. 
FRIEDLANDER & FRIEDLANDER 


By: /s/ Mark P. Friedlander 
Mark P. Friedlander 


and 


FRIEDLANDER & FRIEDLANDER /s./ Charles Walker 


Mark P. Friedlander Charles Walker 
Mark P. Friedlander, Jr. 
Blaine P. Friedlander 

1210 Shoreham Building 

806 - 15th Street, N. W. 

Washington 5, D. C. 


and 


CHARLES WALKER 

1210 Shoreham Building 

806 - 15th Street, N. W. 

Washington 5, D. C. 
Attorneys for Plaintiffs. 


[Certificate of Service ] 


[Filed December 30, 1959] 
ANSWERS TO INTERROGATORIES ADDRESSED TO 


THE ST. LOUIS FIRE AND MARINE INSURANCE COMPANY 


To: Friedlander and Friedlander 
Mark P. Friedlander 
Mark P. Friedlander, Jr. 
Blaine P. Friedlander 
1210 Shoreham Building 
806 - 15th Street, N. W. 
Washington 5, D. C. 


and 


Charles Walker 

1210 Shoreham Building 
806 - 15th Street, N.W. 
Washington 5, D. C. 


Attorneys for Plaintiff 

Comes now Defendant, St. Louis Fire and Marine Insurance Company, 
its Vice President, F. L. Boehm, and makes answer to Plaintiff's 
Interrogatories and heretofore filed and submitted by Plaintiffs as follows: 


No. 
No. 
Policy never issued. 
Policy never issued. 
Policy never issued. 
No. 


ST. LOUIS FIRE AND MARINE 
INSURANCE COMPANY 


By: /s/ F. L. Boehm 


Vice President 
[Jurat 17th day of December, 1959. ] 
[Certificate of Service] 


[Filed March 23, 1960] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 


Action for proceeds of fire insurance policy. 

AGREED FACTS: 
Policy No. AB 53 23 of the St. Louis Fire and Marine Insurance 

Co., insuring premises 9506 Wire Avenue, Silver Spring, Md. fora 


period of 3 years from June 15, 1958 to June 15, 1961, against fire and 
other perils, naming Ps, Albert L. Adelman and Eleanor Adelman, as 
the insured, was delivered to Arthur J. Phelan, William K. Copenhaver, 
and E. Duval Taliaferro, trustees under the first deed of trust on said 
premises. Said policy provided for $18, 000 coverage on the dwelling, 
$7200 on personal property on the premises, and $1800 for living 
expenses, as well as certain other coverage. 

On April 16, 1959 the building caught fire and suffered substantial 
damage, and personal property on said premises was fire damaged. 

At the time of the fire there were also in force and effect Policy 
No. 23-110111 of the American Equitable Assurance Co., issued to Ps, 
insuring the same dwelling against fire, in the amount of $14, 000, 
obtained when the first trust was refinanced by Perpetual, and Policy 
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No. 3161553 of the American Insurance Co. of Newark covering fire loss 


to the contents of the premises in the amount of $7500. The first trust 
under which Phelan, Copenhaver, and Taliaferro were trustees has been 


released. 
Ps have received the amount of $7500 from American Insurance Co. 
of Newark on account of the fire loss on the contents of the premises. 
PLAINTIFFS Adelman contend that at the time of the fire D's policy 
was in full force and effect and had never been cancelled; Ps' contend 
that whether or not they paid the premium is immaterial, inasmuch as D 
did not comply with the procedure for cancelling said policy, but Ps 
contend they did pay the premium thereon; that the amount of damage to 
the personal property on the premises was $14, 922. 37, for $7500 of 
which they have been compensated, leaving an uncompensated |fire loss 
on personal property of $7, 422. 37; that the fire loss on the building was 
$14, 369. 76; that D, St. Louis Fire and Marine, and American Equitable 
Assurance Co. are each liable under their policies for one-half the fire 
loss on the dwelling, $7, 184. 88. 
In addition Ps contend D St. Louis Fire and Marine is liable for 
$7200 on the uncompensated fire loss on the personal property, and $1800 
under the living expense coverage. 
That Ps have made demand on D for payment under said! policy, 
filing a proper proof of loss but D has failed and refused to pay any 
amount. 
Ps ask judgment in the amount of $16, 184.88 with interest from 
October 13, 1959 (date of rejection of claim). 
DEFENDANT St. Louis Fire and Marine Insurance Co. denies 
that the policy was ever validly issued and denies that it was in full force 
and effect at the time of the fire for lack of consideration for the reason 
that D contends that the premium was never paid, although D admits the 
policy was delivered to the trustees under the then existing first trust. 
Alternatively, D contends that it is not liable, even if the policy 
were in effect, because of sub-paragraph g under Section 5 of the policy, 
CONDITIONS, providing that other insurance on the dwelling insured there- 


under was not permitted. 
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As a further defense D contends that Ps have failed to file a proof 
of loss in accordance with the terms of the policy. 
D therefore denies that it is liable to Ps in any amount under any 
of the coverages in the purported policy. “ 


Elizabeth Bunten 
ASSISTANT PRETRIAL EXAMINER 


ATTORNEYS: 


{s/f Mark P. Friedlander, Plaintiff 


/s/ William Wells Beckett, Defendant 


[Filed July 11, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
May 4, 1960 
Washington, D. C. 
The above-entitled matter came on for hearing before The 
HONORABLE LUTHER YOUNGDAHL, a United States District Judge, 
at 11:00 o'clock A. M. 
* * * 
ELEANOR ADELMAN 
having been called as a witness by the plaintiff, took the stand, and 
having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 
Q. Will you state your full name, please? A. Eleanor Adelman. 
Q. And you are the wife of Albert Adelman? A. I am. 

Q. And your husband and yourself are named as assureds on 
Plaintiff's 1, a fire insurance policy with Saint Louis? A. Thatis right. 
Q. And the property that was insured was 9605 Wire Avenue, 

Silver Spring, Maryland? Is that correct? A. That is right. 
* * * * * 
THE COURT: At any rate it has been stipulated that so far as this 
case is concerned damages are personal property $7, 422. 37 and to the 
dwelling $7, 184, 88. 


* * * 
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THE COURT: Before you go onI want to get my records straight. 
There is no stipulation then I take it on the matter of living expense? 


This is a matter of proof. 
BY MR. FRIEDLANDER: 
Q. Now could you live in the house after the fire? A. No, sir. 
Q. Were you forced to seek other accommodations? A. Immediately, 
the first night. We left as soon as the fire occurred. 
Q. Well, now what did you do about other accommodations since 
the date of the fire to the present time? A. For ten days I lived with a 
friend until we could get a furnished apartment. 
Q. How much rent do you pay for the apartment? A. $150.75 a 
month. 
Q. And how long have you been living there, since April 1959? 
A. We have lived there since the first of May. 
Q. You had other expenses too, did you not? A. Yes, |we did. 
MR. FRIEDLANDER: Of course, I do not think it is necessary to 
go into that. That is more than $1800. 00 right there. 
THE COURT: Are you going to dispute this item? 
MR. GALIHER: Your Honor, in view of this lady's statement we 
will be glad to make that a part of the stipulation. 
* x * * 
MR. FRIEDLANDER: * * * 
Q. Can you tell us, please, what was said in relation to the 
writing of this policy? ; 
THE COURT: You better have the time, place, and conyersation 
and with what individual first? 
Q. Do you recall the approximate date? A. It was in June, early 
in June. 
Q. 1958? A, Yes, I was called by a representative of the Frederick 
Berens Company in the evening, to tell me that my policy was coming up 


for renewal. 
* * mK * * 


THE WITNESS: Yes, he represented Frederick Berens|Company. I 
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had gotten a letter before telling me the policy was up and a representative 
would call me and discuss my insurance because they now had a better 
plan. 

Q. Do you mean a better policy? A. Yes. 

Q. And what did he-recommend that you buy in the way of insurance? 
A. He recommended the Home Owners policy. 

Q. Did there come a time later that you did receive such a Home 
Owners Policy? A. Yes, I did. 


* * * 


Q. How did you pay it? A. By check. 

* * * * * 

Q. Now after the policy was received did there come a time when 
the mortgage on your house matured? A. Yes, there did. 

Q. When did you’ buy that house? A. I bought the house in 1948. 

Q. And was there a ten year mortgage? A. Yes. 

Q. And did the mortgage come up for maturity to be paid off? 

A. Yes, it did. 

Q. And did you arrange for a new mortgage? A. Yes. 

Q. And the American Policy, that was a policy that was taken out 
or you were required to take out at the time they put the new first trust 
on? A. Yes, it was. 

* * a * * 

Q. Did you talk, immediately after the fire, did you talk to some 
representative of the Saint Louis Fire and Marine Insurance Company? 
A. Mr. White, the adjuster. 

Q. And did you see him often or seldom? A. Yes, we saw Mr. 
White three or four times. 

Q. Did he present to you any papers for signature? A. Yes. 

Q. Did you sign the papers he gave you? A. Yes, we did. 

Q. Did you go over with him the amount of damage and the claims 


you were making? A. Yes, we did. 


Q. Did you hand to him any documents or papers which would indicate 
the amount of your loss? A. Yes, we did. 
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Q. And did there come a time when you heard from him in June 
of 1959? A. Yes. 
Q. Will you tell us what was said? A. Mr. White called to tell 
me they had run into a little problem; that the Saint Louis Insurance 
Company had sent down a representative to pick up all the information on 
the case, and enroute back to Saint Louis he lost his brief case, and would 
Mr. Adelman and I be kind enough, if he came over, to give him all the 
information again and sign the papers again, which we did. 
Q. Did you know what kind of papers you were signing? A. We 
signed the whole story about the first, what happened and so forth, and 
the amount of the loss. 
Q. In other words, the amount of your loss? Of your claim? 
A. Yes. 
Q. Now after that time did you employ counsel? A. Yes, we did. 
Q. At the end of June? A. Yes, we did. 
* * * * 
CROSS-EXA MINATION 
BY MR. GALIHER: 
Q. Mrs. Adelman, you have told the Court and your counsel that 
the premium on the Saint Louis Fire & Marine Insurance Company policy 
was paid by you as a result of a check written on the Suburban| Trust 


Company. AmI correct as to that? A. That's right. 
, Q. In other words, not by your husband but by a check signed by 


you? A. By me. 
Q. You have told us also that your canceled check which, of course, 
would come back to you from the bank, was lost in the fire which occurred 
at your home. 
* 
A. Yes. 
Q. Do you recall the amount of that check? A. It was roughly 
$65. 00 and some odd cents. 
Q. Do you recall when it was that you paid that? A. It) was either 
late in September or the beginning of October. 
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Q. That was, of course, in 1958? A. Yes. 

* * * * * 

Q. This is a copy of the statement. Perhaps the original was lost. 
A. It was dated May 27, 1959. In June, late in June, I remember 
distinctly because at that time I had a little granddaughter who was four 
weeks old, born after the fire, and Mr. White came to my home and asked 
us again to fill out these papers for the records because these were the 
papers that were supposed to have been lost enroute to Saint Louis. 

* * ak * * 

MR. GALIHER: Your Honor, excuse me for a minute. 

Q. -- June 1958, August 6, 1958, September 6, 1958, April 13, 
1959. Did you bring those with you today or did your husband bring them 
with you today, or does your attorney have them in his possession? 

* * * * * 

MR. GALIHER: To make sure you and your counsel understand 
what I am saying, these are invoices, bills, in the amount of $65. 86 

from the Fred W. Beren Sales Company under those dates? A. I 
do not have them. 

Q. . Did you ever have any of those? A. I received with my policy 
which came in August the bill. ThenI got one in September, early in 
September, before I sent out the check. 

Q. Well, did! you receive the invoices we have asked you to produce 
after the date that you advised us you paid for this insurance? A. No, I 
did not. 

* * * * * 

Q. Now,in the fall of 1958 there came a time when you and your 
husband decided to refinance and borrow some money on your home? 

A. Yes. 

Q. At that time do you recall what the remaining balance on your 
home was on the mortgage or on the trust? A. About $7, 000.00 --a 
little over $7, 000. 00. 


* * * * * 


Q. You did your refinancing through Perpetual Building and Loan? 
A. Yes, we did. i 
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Q. How much money did you borrow? A. $14, 000. 00. 
* * * * * 
Q. That was in 1948, I think you said, Mrs. Adelman?| A. That 
is right. 


Q. Now the refinancing was in October of 1958, wasn't|it? 


A. That is when it was settled. 
Q. And the entire balance due the Riggs National Bank was paid 
off at that time? A. That is right. 

* * * * 7% 
Q. At the time of the refinancing you and your husband took out a 
fire insurance policy with the American Equitable Assurance Company of 

New York? A. We did. 
Q. That policy was in full force and effect at the time of your fire? 

A. Yes. 

* 
ERNEST PROBST 
was called as a witness by the defendants and having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GALIHER: 
Q. Will you give the Court your full name, address, and occupation, 
sir? A. Ernest Probst. I am administrative assistant to the manager 

of the Bookkeeping Department of the Suburban Trust Company. 
Q. Are you here as a result of a subpoena served upon|you, Mr. 

Probst? A. Yes. 
Q. And have you in response to that subpoena brought with you 

the records of the account of Albert and Eleanor Adelman? A. I brought 

the records of Eleanor Adelman. 
Q. Will you kindly refer to those records and tell us whether or 

not in September or October of 1958, you show any record of payment 


on a check in the amount of $65.86? A. I do not. 
* * * * 
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Q. What about November, would you also give us November? 
A. MayI check November? $65. 86. 
Q. You shook your head. Your answer is no? A. No. 
a * * * * 
MR. GALIHER: * * * At this point, Your Honor, I would like to 


introduce into evidence this portion of Mrs. Adelman's deposition relative 


to this matter that we are now discussing which is at page 19, and which 
reads, referring to the insurance premium: When were you billed for 
it? The end of August or beginning of September. I remember because 
it was a long time after they had called me. Question: Did you pay the 
bill? Answer: Yes, I mailed them a check the end of September or the 
beginning of October. Question: Did you pay that bill in full? Answer: 
Yes. Question: Do you remember the amount of the bill? Answer: No, 
no, not in full. It was $65. Question: You paid it in three installments ? 
Answer: Sixty-five something. Question: Did you pay it for one year? 
Answer: Yes. 
* * 
NELL MARTIN 
having been called as a witness by the defendants, took the stand, 
and having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GALIHER: 
Q. Will you'give the Court your full name, your address, and your 
occupation, please? A. My name is Nell Martin. I live at 2337 North 


Dickerson Street, Arlington, Virginia, and I am the office manager for 


Berens Insurance Service. 

Q. Were you so employed in the year 1958, Mrs. Martin? A. June 
of 1958 I was employed in that capacity. 

Q. And from that time to the present? A. Yes. 


* * a * * 


Q. Would you kindly refer to those records, please? 
* * * * * 


A. I have here our bookkeeping record which is our accounts receiv- 
able record. Our daily report of the policy in question, as well as the daily 
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report for the policy preceding the one in question. And copies of invoices 
which were mailed to Mr. and Mrs. Adelman. 


* * * 


BY MR. GALIHER: 


Q. Now Mrs. Martin, prior to 1958, did Mr. and Mrs.) Adelman 
have a policy which had been written by your company as agent? A. Yes, 
they did. 

Q. And then in June of 1958, was this policy taken out, |the one 
which is the subject of this suit, involving the Saint Louis Fire & Marine 


Insurance Company? A. Yes, sir. 
Q. And what was the date this policy was taken out? A, This 
policy is effective June 15, 1958. 
* * * * * 
Q. Now was any premium, according to your records, paid at the 
time the policy was issued in June? A, No, sir, it was not. 
Q. Was the premium either for three years or for one year or any 
portion of the premium ever paid on that policy, insofar as your company 
knows? A. No, sir, it was not. 
Q. Do your records show how many invoices or bills were sent 
out to the Adelman's for payment of the premium and if your answer to 
that question is yes, tell us the occasions and the amount of the bill as 
sent out? A. According to our records the original bill went|to Mr. and 
Mrs. Adelman on May 26. There was a subsequent bill on August 6, 1958. 
A bill on September 16, 1958, and a bill on April 13, 1959. 
Q. And is it your testimony that the bill or bills were never responded 
to or paid? A. That is correct, sir. 
Q. What is the relationship between your company and the Saint 
Louis Fire and Marine Insurance Company with respect|to the 
advancement of premiums on policies that may be sold by your company 
to customers, and what occurred in this particular case? A, | At the time 
this policy was written by our agency as representative of the Saint Louis 
Group, we reported this premium to the company in what we refer to as 
account current at the end of the month in which the policy was effective, 
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and subsequently paid to the Saint Louis Group the total amount which our 
agency owed the company for all business written in that particular month, 
which included this particular policy. 
* * * * * 

THE COURT: And virtually you paid the first year's premium on 
this policy to the company? 

THE WITNESS: Yes, sir. 

Q. Is that a practice followed by your company and by the insurance 
industry? A. Yes, sir, that is standard procedure in the insurance 
industry. 

* * ae * * 

A. Yes, the Saint Louis Insurance Group had drawn the check to 
refund this premium payment to us. Mr. Charles Haiselup, the represent- 
ative of the Saint Louis Group, called me on the phone and advised me he 
had the check but that the check was drawn incorrectly and was being 
returned to the company so that it could be drawn in the correct amount. 

* * * * * 
CROSS-EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Did the conversation which you had with Haiselup about the refund 
to your company of the premium occur before or after the fire? A. It 
occurred afterwards. MayI explain my remark, sir. 

* * * * * 

A. The refund was a result of the fact that the loss had occurred 
and in the investigation of the loss it had developed that the Adelman's 
had additional coverage which was in violation of the policy contract and, 


therefore, we were tendered the refund on that basis. 
* * * * * 


Q. But nevertheless you sent a bill out, the first bill was May 26, 
1958? A. That is correct. 


Q. Now was it that bill a renewal of the first policy or the policy 
they had been carrying for approximately ten years at that time? A. Sir, 
my records go back to 1953. I do not have them prior to that time. 
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Q. Presuming for the sake of argument that such policy had been 
written for a period of approximately ten years, would you say that there 
was any change in the form of policy in June of 1958 which necessitated 


a re-writing of the policy? A. Yes, sir. 
Q. And instead of taking the normal policy that had been written 
you sold the Adelman's a home owners policy, did you not? A. That is 


correct, sir. 
* * * * * 
Q. And did there come a time that you submitted a bill|-- May 26, 
58 you submitted a bill that was before you delivered the policy? A. Yes, 
sir. 
Q. And then on August 16, 1958 you submitted a bill? |A. August 
6, 1958, yes, sir. 
Q. And on September 16, 1958, you sent another bill?|A. That is 
correct, sir. 
Q. And then you didn't send any more bills until the month that 
the fire occurred? A, Thatis correct, sir. ; 
Q. Now can you explain to the Court why it was that no bills were 
sent from September 1958 until April of 1959? A. Yes, sir,| I certainly 
can, The Insurance Department at that time had just moved out to 
Virginia from the District Office, they were without an accountant, they 
didn't have a bookkeeper for a period of three months andI am sorry to 
say, the bills were not rendered as promptly as they should have been 
during that period of time. 
Q. And the accounts were not kept as well either were they? 
A. Thatis correct. 


* * * * * 


Q. Would you say that policy had been issued? A. Ye 
* * * * * 
THE COURT: It wasn't cancelled by you? 


THE WITNESS: No, sir. 
* * 
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CHARLES J. HAISELUP 
having beencalledas a witness by the defendants, took the stand, and 
having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GALIHER: 

Q. What is your full name, address, and eecenaitog Mr. Haiselup? 

A. Charles J. Haiselup. 4858 Battery Lane, Bethesda, Maryland. 

Q. What is your occupation? A. Service Office Manager for the 
Saint Louis Insurance Company. 

Q. How long have you been in Washington with the Saint Louis 
Insurance Group? A. A little over five years. 

Q. You were here then back in 1958 and 1959? A. Yes, sir. 

Q. When did you first learn of the matter that we are inquiring 
into here today? A, In April of 1959. 

Q. How did it come to your attention? A. The Eerie notice 
of loss from the adjuster. 

Q. That was Mr. White who was acting on behalf of your company, 
the gentleman who is in the back of the court room? A. That is correct. 

* * * ak * 
CROSS-EXAMINATION 


BY MR. FRIEDLANDER: 
* * * * * 


Q. Was that policy, to your knowledge, issued or not issued? 


A. I presume it was issued. We have a copy of it in our files. 
* * * * * 

THE COURT: I think it is argumentative and frankly Mr. Galiher 
I do not think it could be seriously contended that this policy didn't issue. 
It appears clear to me this merely extended the policy. I do not see how 
you can argue this point as a defense to this. The policy was in existence 
and even assuming that the check wasn't paid, and assuming that for the 
purposes of the argument, the policy was never cancelled. 


* * * * * 


Q. You mentioned a preliminary notice of loss that you got from 
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Mr. White. Can you describe that tous? A. Not exactly. 

Q. Was itin writing? A. Yes, it was. 

Q. ‘And was it signed by the Adelman's? A. No, I just saw the 
adjuster's report. 

Q. Did you ever see a preliminary notice of loss signed by the 
Adelman's? A. The original of the preliminary report went into the 
home office. I have only copies. 

Q. And you didn't see them? A. And not a complete record. 

Q. Now what did the preliminary notice of loss contain jas far as 
you can remember, the one that went to the home office? A. | It indicated 
that there was a policy violation and the premium had not been paid. 

Q. Did it also state there had beenafire? A. Yes. 

Q. Didit state the amount of damage? A. An estimated. 

Q. And estimated amount of damage and it gave the date of the fire? 
A. Yes. 

Q. And the information that was necessary for you to consider the 
loss was contained in this preliminary notice of loss? Is that correct? 
A. Yes. 

* 
KENNETH WHITE 
having been called as a witness by the defendant, took the stand, was 
sworn, and testified as follows: 
DIRECT EXAMINATION 
BY MR. GALIHER: 
Q. Your full name is Kenneth White? A. Yes, sir. 
* * * * * 
Q. By whom are you employed? A. Charles E. Wilson, insurance 


adjuster. 
* * * * * 


Q. Do you recall who requested your office to make this investigation? 
* * * * * j 


A. We received a call from the Berens Agency on the day that the 
fire occurred and within two hours of that time we were at the scene and 
made our inspection of the damage at that time. 
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On this date we had only a very minimum of information as far as 
the coverage on the'policy was concerned. We were advised there was 
a fire and we were to represent the Saint Louis Insurance Company on 
this loss. 

Q. Would you proceed. Tell us who you talked with and what you did? 
A. Atthe scene of the fireI met Mr. and Mrs. Adelman and another 
gentleman that was'some relation to them. I am not exactly sure, who 


was apparently an agent of some type of insurance, and at that time I 


found out that! there were two other policies in force covering 
this property. 

* * * * * 

Q. Was there anyone else there from either of these other companies 
when you were there? A. No, sir. The adjustor representing the other 
companies had been there and gone. They had by that time made arrange- 
ments to do some temporary repairs in boarding up windows and cutting 
off the electric service and making sure the property would be protected. 

Q. The other company had done this before you arrived? A. Yes, 


Q. Did anyone want to know what you were doing there and whom you 
represented? A. Yes, sir. I advised the Adelman's at the time I was 
representing the Saint Louis Insurance Company from Frederick W. 
Berens in this loss. I was asked whom I was representing when I got 
there. 

Q. Did you have any further discussion at that time about that? 
A. At that time there was no mention of policy violation insofar as our 
conversation was concerned because I wasn't exactly certain as to the 

type policy the Adelman's had at that point. I have something in 
my file here that Liactually did not remember. It is in the file and must 
have happened but I can't truthfully say that I remember that now. The 
fact that the Adelman's were surprised to find that they did have this 
other policy in force. 


* * * * * 


Q. What next happened insofar as you were concerned? A. After the 
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meeting with the Adelman's I went back to the office the next morning 
called the Berens Company and got the policy information and found out 
there was a Home Owner's policy in effect and knowing that they having 
other insurance which credit was not given was a violation of the policy, 
I proposed a report and forwarded it to the home office of the insurance 
company, advising them of the origin of loss, the other policies, their 
existence, their amounts, and what had been done that day. 

Q. What next happened? A. The next thing occurred, if I remember 
correctly, was when I received a call from Mr. Haiselup, advising me 
that one of the vice presidents was in town and would like to discuss this 
matter with me at their office. I met a Mr. Carey there and went over 

the problem with him and told him what we had found there and the 
existence of the other policy was. 

* * * * * 

A. As soon asI realized there was a policy violation on this Home 
Owner's policy, it was agreed that I would secure from the Adelman's a 
non-waiver agreement which would allow us to investigate this loss and to 
do whatever we thought should be done by way of investigation/and accord- 
ing to the company without a waiver of rights of either the two parties 
involved. 

* Mt * * * 

A. We received the assignment of loss on April 16. We made our 
inspection on April 16. On April 20, we sent a detailed report to the 
company. That was four days later. Two days later we secured the non- 
waiver agreement and from then on it was a matter of correspondence 
back and forth from the insurance company to myself, furnishing them 
with information that they wanted and asking for advice. At one time we 

secured a statement from the Adelman's. 

Q. What was that date? A. The date of the statement? 

Q. Yes, sir? A. May 27, 

Q. Do you have your copy of the statement there? A. Yes, sir. 

Q. Was that the only statement you ever took from the Adelman's? 


A. Yes, sir. 
* 


* * * * 
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Q. What next transpired, Mr. White? A. On June 1, I wrote 
the company and told them as per their request I had secured the detailed 
signed statement and was forwarding it on to them, and advising them we 
were waiting for further advice in this matter. 

Q. What next happened? A. On June 3, I received a letter from 
the Saint Louis Insurance Company asking me for a status on this file. 
These two letters had apparently passed in the mail. On June 17, I got 
a letter from the Saint Louis advising that our report of June 1 must 
have crossed in the’ mail and they had occasion -- this was written by 
Mr. Marcks, Claims Manager, he had an occasion to talk with Mr. 
Perry and they -- 

Q. Don't tell us about that. If Mr. Friedlander wants to go into 
that he may. How about Mr. and Mrs. Adelman as far as they are con- 
cerned, what additional contact did you have with them? A. Mr. and 
Mrs. Adelman called me several times and wanted to know what was 
going on and what I could tell them as far as the disposition of their 
claim was. And I had to advise them that I could not tell them anything 
at that particular time because I hadn't received any instructions from 
the company as to whether they were going to accept, deny, or what 
intention they had toward liability in this case. 

Q. When did you finally receive word from the company as to what 
you were todo? A, OnSeptember 30, 1959. I had written to the company 
prior to this date and asked them should I keep my file’ active or return it 


to the company and’ send our bill for services since the claim had been 
turned over to attorneys for both the company and the Adelman's. 


As far as actually denying liability to the Adelman's, I don't believe I 
ever did that personally. 

Q. Did you receive any proofs of loss from either the Adelman's 
or their attorney? A. Yes, sir. 

Q. What was the date the proofs of loss were received? A. August 
27. 

Q. Of what year? A. 1958. 1959, I beg your pardon. 


* * * * * 
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CROSS-EXA MINATION 
BY MR. FRIEDLANDER: 
Q. Mr. White, how long have you been engaged in adjusting for 
insurance companies? A. Ten years. 
Q. And during that period you have become an expert in the field, 
shall we say? A. I would like to think so. 
Q. Now did there come a time that when you learned of] the fire 
that you actually went to the site of the house that had been burned? 
A. Yes, sir. 
Q. What were the conditions of the contents of the house? A. Do 
you want me to enumerate each one? 
Q. No, just what was the total destruction? A. I wouldn't say it 
was total destruction. I would say it was extensive. 
Q. Extensive? A. Yes, sir. 
Q. And the condition of the house itself, was that substantially 
damaged? A. Yes, sir. 
Q. Did you ever talk to Mr. De'Spard about the adjustment? 
A. Yes, sir, we discussed it. 
* * * * * 
Q. The question, Mr. White, is whether or not you had a conversa- 
tion with Mr. De'Spard in which you told him for him to go ahead and if 


your company determined it was responsible, you would go along on 


the estimates he was getting? A. Yes, sir. 
Q. And you talked to Mr. De'Spard from time to time and learned 
of the estimate of damage, did you not? A. I knew he had an estimate, 
yes, sir. 
Q. Didn't you learn of the figures from him? A. Some time later, 
yes. 
Q. How much later? A. I do not have the exact date here Mr. 
Friedlander. 
* * * * * 
Q. Had you furnished the home office with a statement there was 
other insurance and that the policy hadn't been paid for before you went 
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to Mrs. Adelman to get her to sign the non-waiver agreement? A. Yes, 
sir. 

Q. And when you went there did you tell her that the company was 
not going to pay on the loss? A. No, sir. 

Q. Did you tell her that the instruments you were giving to her 
was a paper that did not waive any rights of either herself, the insured, 
or the company, with respect to your investigation of the loss? A. Yes, 
sir. 

Q. And she signed the paper, did she not? A. Yes, sir. 

Q. You didn't tell her at that time that under the terms of the 
policy she.was required within 60 days to file a proof of loss under oath 
did you? A. No, sir. 

Q. Did you tell her to see her attorney? A. No, sir. 

Q. Did you advise her to read the policy? A. No, sir. 

* * * * * 

Q. But you didn't want her to be in a position of losing her rights 
because she waited! more than 60 days, did you? A. This instrument 
pertains to actual investigation of the loss. It doesn't stop the assured 
from presenting their claim. 

Q. Did you tell her that? A. No. 

Q. Did you tell her she should present her claim irrespective of 
your investigation? A. Itis quite clearly stated in the policy what the 
assured duties are at the time of the loss. I did not read the policy to her. 

Q. You didn't read it. Did you give her the impression if she 
signed this non-waiver agreement that neither she nor the company would 
lose their rights? A. Yes, sir, that is exactly what I told her. 

* * * * * 

Q. Now before June 24 and after the date of the fire, did you have 

talks with Adel man's and explain to them that you couldn't do anything for 


them until you heard from your company? A. Yes, sir. 


Q. And did you further say, of course, you were waiting for the 


insurance company to make up its mind as to what they were going to do? 
* id * * * 
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A, I advised the Adelman's several times that I had es to 
the company for advice on this matter. They had written back and 
requested additional information and several times I had written that 
back, and I explained to them that I could not give them a definite yes or 
no as far as liability was concerned up until the date you'so quoted. 
Q. Until the insurance company told you what they were going to 
do, you couldn't tell the Adelman's? A. That is correct. 
Q. You didn't learn from the insurance company until September 
what they were going to do? I think you gave us that date before. A. That 
is the date that I was advised that I could retire my file, yes,) sir. 
Q. What the insurance company planned to do was deny liability? 
Is that right? A. I didn't know what the insurance company planned to do. 
That was in the hands of the attorneys and had been for several months. 
* * * * * 
Q. Now what is the general practice, Mr. White, about making up 
proofs of loss, as a practical matter? A. Asa practical matter after 
the liability of the company has been determined and agreed on by the 
assured and the company, as a courtesy, the adjustor will complete the 
proof of loss for the insured. 
Q. And in case there is some dispute about the matter which is 
pending, do you prepare such proofs of loss or at least give the forms to 
the insured and tell them to file them? A. If we are not positive of the 
company's liability, we certainly wouldn't make out a proof of loss for 
the insured. 
* * * 
ELEANOR ADELMAN 
having been previously called as a witness by the plaintiff's, resumed the 
stand, was reminded she was still under oath, and was examined and 
testified further as follows: 
REC ROSS-EXAMINATION 
BY MR. GALIHER: 


Q. Was that policy with the American Assurance Company of Newark 
taken out at the same time as the American Equitable Insurance Company 
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policy? A. No, sir, it was not. This policy has been in force for at 
least three or four years and probably came up for renewal. It is only 
a furniture, household. 
* * * * 
REDIRECT EXAMINATION 
BY MR. FRIEDLANDER: 
Q. Mrs. Adelman this policy that you purchased in 1958, there 
came atime did there not when you improved the house further by exten- 
sive repairs or improvements? A. Yes, we did. 


68 Q. What was the total amount of improvements that you put on the 


dwelling ? 
* * x Ed * 

A. Well, we spent all the money that was left from that $14,000.00 
refinance job after Riggs Bank was paid off, plus some money but it was 
at least $7500.00 that we put into our house in September til December 
in renovatint it. 

Q. That is 1958 you are speaking of? A. Yes. 

* * * * 
R. MORGAN d'ESPARD 
was called by the plaintiffs as a rebuttal witness and having been duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Would you state your full name, sir? A. R. Morgan d'Espard. 

Q. What is your occupation or business? A. Iam an employee, 
employed as an adjustor by the General Adjustors Bureau, Incorporated. 

69 Q. How long have you been so employed? A. Since February 1937. 

Q. Did there come a time in April of 1959 when you went to 9605 
Wire Avenue, Silver Spring, Maryland? A. I did. 

Q. What was the purpose of your visit to that address? A. We 
had received a report of a serious fire loss and I was sent out to investigate it. 

Q. I show you a policy of the American Equitable -- I think that is No. 
Plaintiff's 4, a photostat copy which has been marked Plaintiff's Exhibit 3, 


27 
and ask you if that is a photostat of the policy you were adjusting ? 
A. Yes, sir. 

Q. That policy refers only to the premises, the dwelling of the 
house? A, Thatis right. 

Q. It doesn’t refer to any other part? A. No, sir. 

Q. MayI show you a policy -- may I have 1 --I understand you 
have been in the insurance business adjusting for a period since 1937? 


A. That is correct. 
Q. And you have examined and adjusted many claims? |A. Yes, 


quite a few. 
* * * * * 
Q. Mr. d'Espard, did you have any conversations with|Mr. White 
who was adjusting under the Saint Louis Fire and Marine Insurance 
Company policy? A. I did. 
Q. Did there come a time when you obtained estin.ates|of the cost 
of repairing the dwelling as well as the interior of the house and the 
contents? A. Yes, sir. 
Q. Your policy did not cover the contents, didit? A. |I happened 
to be the adjustor also of the policy that covered the contents only. You 
see there were three policies involved in this particular case, 
Q. Now did you talk to Mr. White about the figures you were 
obtaining about the possible estimates of loss? A. I did. 
Q. How many times would you say you talked to him? |A. I would 
say we discussed it on the telephone several times. It is common practice 
for adjustors to discuss these matters with each other when working together 
on the same case. 
Q. Were you and Mr. White working together on this case? A. Yes, 


sir. 
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. Comprehensive Personal Liability 
(Bodily Injury and Property Damage) 


im Consideration of the Provisions and Stipulations Herein or Added Hereto and of the Premium Above Specified (or specified in endorsement 
attached hereto), this Company, for the term! of years Shown above from iaception date shown above (At Noon Standard Time) to expiration? 
date shown above (At Noon Standard Time) at leeation of property involved, to an amount not exceeding the amount(s) above specified, does 
insure the insured named in the declarations above and legal representatives, to the extent of the actual cash value of the property at thet 
time of less, but not exceeding the amount which it would cost to repair or replace the property with material of like kind and quality within a 
time after such loss, without a for any increased cost of repair or reconstruction evi — icf aor sone or a. regulating con-, 
sect ea endionhourcompees for loss resulting from interruption of business or any event for more than the 
interest of the insured, against all DIRECT T LOSS BY FIRE, TIGHTNING AND BY REMOVAL FROM. PREMISES ENDANGERED BY THE PERILS 
INSURED AGAINST IN THIS POLICY, EXCEPT AS HEREINAFTER PROVIDED, to the property described hereinafter while oer. or contained 
as described in this policy, or pro rata for five days at each proper place to which any of the property shall necessarily be removed for preservation 
from the perils insured against.in this policy, but not elsewhere. 
Assignment of this policy shall not be valid except with the written consent of this Company. 
This policy is made and accepted subject to the foregoing provisions and stipulations and those hereinafter stated, which are hereby made a 
part of this policy, together with such other provisions, stipulations and agreements as may be added hereto, as provided in this policy. 


Agency at CRORES Mp PorraNere oS 


Countersionature Date S26 /58 se 


OTPS03X(ED.3-56) 


aAWN—OCVONAUAWN— 


SwOyaw 


Concealment, 


This entire policy 7 be void if, whether 
fraud, wh 


before or after a° = the insured has wil- 
fully concealed or misrepresented any ma- 
terial fact or circumstance concerning this insurance or the 
subject thereof, or the interest of the insured therein, or in case 
of any fraud or false swearing by the insured relating thereto. 
Uninsurable This policy shall not cover accounts, bills, 
and currency, deeds, evidences of debt, money or 
excepted property. securities; nor, unless specifically mamed 
hereon in writing, bullion or manuscripts. 
Perils not This Company shall not be liable for loss by 
included, fire or other perils insured against in this 
policy caused, directly or indirectly, by: (a) 
enemy attack by armed forces, including action taken by mili- 
tary, naval or air forces in resisting an actual or an immediately 
impending enemy attack; (b) invasion; (c) insurrection; (d) 
rebellion; (e) revolution; (f) civil war; (g) usurped power; (h) 
order of any civil authority except acts of destruction at the time 
of and for the purpose of preventing the spread of fire, provided 
that such fire did not originate from any of the perils excluded 
by this policy; (i) neglect of the insured to use all reasonable 


2 means to save and preserve the property at and after a loss, or 


when the property is endangered by fire in neighboring prem- 
ises; (j) nor shall this Company be liable for loss by theft. 
Other Insurance. Other insurance may be prohibited or the 
amount of insurance may be limited by en- 
dorsement attached hereto. 
Conditions suspending or restricting insurance. Uniess other 
wise provided in writing added herete.thly+Company shall not 
be liable for loss occurring oe 
(a) while the hazard is increased by any meshs within the con- 
trol or knowledge of the insured; or : 
(b) while a described building, whether intended for occupancy 
by owner or tenant, is vacant or unoccupied beyond a period of 
sixty consecutive days; or 
(c) as a result of explosion or riot, unless fire ensue, and in 
that event for loss by fire only. 
Other Any other peril to be insured against or sub- 
or subjects, ject of insurance to be covered in this policy 
shall .be by endorsement in writing hereon or 


added hereto. 

Added provisions. The extent of the application of insurance 
under this policy and of the contribution to 

be made by this Company in case of loss, and any other pro- 

vision or agreement not inconsistent with the provisions of this 

policy, may be provided for in writing added hereto, but no pro- 


7 vision may be waived except such as by the terms of this policy 
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is subject to change. 
Waiver No permission affecting this insurance shall 
provisions. exist, or waiver of any provision be valid, 
added hereto. No 


unless granted herein or expressed in writing 
provision, stipulation or forfeiture shall be 
held to be waived by any requirement or proceeding on the part 
of this Company relating to appraisal or to any examination 
provided for herein. 
Cancellation This policy shall be cancelled at any time 
of policy. at the request of the insured, in which case 
this Company shall, upon demand and sur- 
render of this policy, refund the excess of paid premium above 
the customary short rates for the expired time. This pol- 
icy may be cancelled at any time by this Company by giving 
to the insured a five days’ written notice of cancellation with 
or without tender of the excess of paid premium above the pro 
rata premium for the expired time, which excess, if not ten- 
dered, shall be refunded on demand. Notice of cancellation shall 
state that said excess premium (if not tendered) will be re- 
funded on demand. 
If loss hereunder is made payable, in whole 
or in part, to a designated mortgagee not 
named herein as the insured, such interest in 
this policy may be cancelled by giving to such 
mortgagee a ten days’ written notice of can- 


ee 
interests and 
obligations. 


cellation. 

If the insured fails to render proof of loss such mortgagee, upon 
notice, shall render proof of loss in the form herein specified 
within sixty (60) days thereafter and shall be subject to the pro- 
visions hereof relating to appraisal and time of payment and of 
bringing suit. If this Company shall claim that no liability ex- 
isted as to the mortgagor or owner, it shall, to the extent of pay- 
ment of loss to the mortgagee, be subrogated to all the mort- 
gagee’s rights of recovery, but without impairing mortgagee’s 


82 right to sue; or it may pay off the mortgage debt and require 


an assignment thereof and of the mortgage. Other provisions, 


relating to the inte’ + and obligations 


be added hereto by  _reement in 
Pro rata liability. This 
roportion of 
| bear to the 


Requirements in The insured 
case loss occurs. notice to this 
the property fro 
separate the damaged and unda 
it in the best possible order, fu 
the destroyed, damaged and und 
detail quantities, costs, actual 
claimed; and within sixty days 
is extended in writing by this Co 
to this Company a proof of loss, 


Ii not be liable for a greater 
ny loss than the amount 
hole insurance ‘covering the 


of 
further damage, forthwith 
aged personal property, put 
ish a complete invent 


signed and sworn to by the 


insured, stating the knowledge and belief of the insured as to 
the following: the time and origin of the loss, the interest of the 
insured and of all others in the prop 

each item thereof and the amount of loss thereto, all encum- 
brances thereon, all other contr: of insurance, whether valid 
or not, covering any of said property, any changes in the title, 
use, occupation, location, possession or exposures of said prop- 
erty since the issuing of this policy, by whom and for. what ~ 


purpose any building herein described: and the several parts |.’ 


164 any party for loss to the extent 
165 by this Company. 


IN WITNESS WHEREOF, this Company has executed and attested these presents; but this policy shall not be 
the duly authorized Agent of this Company at the agency hereinbefore mentioned. 


HON. Cag Serta 


thereof were occupied at the time 
then stood on leased ground, and 
descriptions and schedules in all po! 
plans and specifications a any b 


of loss and whether or not it, - 
It furnish a copy-of all the 
ies and, if required, verified 
ing, fixtures or machinery 


destroyed or damaged. insured, as often as may be reason- 
ably required, shall’ exhibit to any person designated by this 


Company all that remains of 
submit to examinations under oath 


account, bills, invoices and other 
thereof if originals be ‘lost, at such 
may be designated by this 
shall permit extracts andicopies 
Appraisal. In case the 
fail to agree as 
the amount of loss, then; on the 
shall select a competent and disi 
the other of the appraiser sel 
demand. The appraisers shall first 


any property herein described, and 


by any person named by this 


interested umpire; and failing for, fifteen days to agree upon 


such umpire, then, on request of 
such umpire shall be selected by a 
the state in which the property 
praisers shall then appraise the 
cash value and loss to each item, 
submit their differences, only, to t 
ing, so itemized, of any two when 
determine the amount of actual 


the insured or this Company, 
judge of a court of record in 
covered is located. The ap- 


and, failing to agree, shall 
umpire, An award in writ- 
filed with this Company shall 
cash value and loss. Each 


© stating ‘separately actual 


appraiser shall be paid by the party selecting him and the ex- 
penses of appraisal and umpire shall be paid by the parties 


equally. 
Company's 
options. take all, or any 
agreed or app 
pair, rebuild or replace the prope: 
other of like kind and quality wi 
ing notice of its intention so to 
receipt of the proof of loss herein 
Abandonment. There can be 
pany of any p 
When loss The amount of 
payable. may be liable 
after proof of 
received by this Company and a 
either by agreement between the i 
pressed in writing or by the fili 
award as herein provided. 
Suit. 
ery of any clai 
court of law or equity unless all t! 
shall have been complied with, ai 
twelve months next after incepti 
Subrogation. This Company 
an assignment o' 


It shall be optional with this Company to 


part, of the property at the 
ised value, and also to re- 
destroyed or damaged with 
in a reasonable time, on giv- 
within thirty days after the 
uired. 
abandonment to this Com- 


ty. 
loss for which this Company 
shall be payable sixty days 
loss, as herein provided, is 
rtainment of the loss is made 
sured and this Company ex- 
g with this Company of an 


shall be sustainable in any 
requirements of this policy 
unless commenced within 

of the loss. 

yy require from the insured 

all right of recovery against 

t payment therefor is made 


No suit or “cain 3 this policy for the recov- 


valid unless countersigned by 


Vif 
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HOMEOWNERS POLICY — FORM A 
PROVISIONS APPLICABLE TO THE ENTIRE POLICY 


1. Modification of Terms: This entire contract is made subject 
to all provisions and stipulations of the policy to which this 
form is attached, except as hereinafter modified. 

2. Cancellation of Policy: 

a. In the numbered lines for this policy, the words ‘five 

days” .in line 62 are changed to “10 days.” 

b: ‘If the premium for this policy is made payable in annual 
installments and the named Insured is in default in the 
payment of any installment, the amount previously paid 
shall be regarded as having been earned by this Com- 
pany. This policy may then be cancelled by giving the 
named Insured 10 days’ written notice. The interest in 
the policy of a designated mortgagee not named in the 
policy as the Insured shall not be cancelled except by 


giving to such mortgagee a 10 days’ written notice of 
cancellation, and such mortgagee shall have the option 
of continuing the policy in force by payment prior to the 
effective date of the cancellation of the installment due. 


3. Liberalization Clause: If during the period that insurance 
is in force under this policy, or within 45 days prior to the incep- 
tion date thereof, on behalf of this Company there be filed with 
and approved or accepted by the insurance supervisory author- 
ities, in conformity with law, any forms, endorsements, rules or 
regulations by which the insurance provided under this policy 
could be extended or broadened, without additional premium 
charge, by endorsement or substitution of form, then such ex- 
tended or broadened insurance shall inure to the benefit of the 
named Insured as though such endorsement or substitution of 
form had been made. 


PROVISIONS APPLICABLE TO SECTION |! 


1. 


Section. | of this policy insures against the following perils, in- 
cluding expenses incurred in removing debris of such property 
which, is the result of loss insured against in this policy, and in 
the application of the preceding provisions of the policy, wher- 
ever the word “fire” appears there shal) be substituted the peril 
involved or the loss caused thereby, as the case requires: 


1.. ‘Firs“and Lightning, excluding, however. Joss resulting from 
electrical jajury or disturbance to electrical appliances, devices or 
wiring from artificial causes unless fire ensues, and if fire does 
ensue this Company shall be liable only for its proportion of loss 
caused by-such ensuing fire; ~ | 


2. Windstorm and Hail, exciuding 1o%s (1) caused directly or 
indirectly by frost or cold weather, ice’ (other than hail), snow- 
storm, waves, tidal wave, high water or overflow, whether driven 
by wind or not, and (2) to the interior of! the building or the prop- 
erty covered therein caused by water, fain, snow, sand or dust, 


whether driven by wind or not, unless the building covered or 
containing the property covered shall first sustain an actual dam- 
age to roof or walls by the direct force of wind or hail and then 
shall be liable for loss to the interior of ithe building or the prop- 
erty covered therein as may be caused by water, rain, snow, sand 
or dust entering the building through openings in the roof or 
walls made by direct action of wind or hail; 
| 


3. Explosion; | 

4. Riot and Civil Commotion, including loss from pillage and 
looting occurring during and at the immediate place of a riot or 
civil commotion; | 


3. Vandalism and Malicious Mischief, meaning thereby only 
wilful amd malicious physical injury to or destruction to the in- 
sured property and excluding any loss while the building(s) is 
vacant beyond a period of thirty days, but a building in process of 
construction shall not be deemed vacant; 


6. <Aircratt and Vehicles, meaning thereby only loss resulting 
from actual physical contact of an aircraft or a vehicle with the 
insured property of with the building containing the insured prop- 
erty, inctuding direct loss by objects falling from an aircraft, and 
excluding .loss by any vehicle owned or operated by the Insured 
or any tenant of the described premises, and excluding loss by 


PERILS INSURED AGAINST 


any vehicle to fences, driveways or walks and to any aircraft ‘or 
vehicle; 


7. Smoke, meaning thereby only smoke due to a sudden, un- 
usual and faulty operation of. any heating or cooking unit, exclud- 
ing smog or smoke from fireplaces or industrial apparatus; 


8. Glass Breakage, meaning thereby only loss upto $50, 
(computed separately for each occurrence) to glass constituting 
a part of the building(s) covered hereunder, including glass in 
storm doors and storm windows, but excluding any loss while the 
insured building(s) is vacant beyond a period of thirty days, but 
a building in process of construction shall not be deemed vacant; 


9. Theft, including in that term attempted theft, larceny, bur- 
glary, robbery, and as to Coverage C, theft of property while in 
any bank, trust or safe deposit company, public warehouse or 
occupied dwelling not owned or occupied by or rented to the 
Insured in which the described property has been placed for safe- 
keeping. 

This policy excludes any loss by theft, as defined above: (a) 
caused by a relative of the Insured residing with him; (b) caused 
by the tenant, his employees. or members of his household, if the 
portion of the described dwelling customarily occupied exclusively 
by the Insured is rented to others; (c) under Coverage C, of 
money, securities, stamps, jewelry, watches, gems or articles of 
gold or platinum, if the portion of the described dwelling cus- 
tomarily occupied exclusively by the Insured, is rented to others; 
(d) to any other residential premises, or property therein or 
thereon, owned or rented by the Insured or a member of his 
family residing with him, except when in actual use as his or their 
temporary residence; (e) in or to a dwelling in the course of con- 
struction or of lumber and materials therefor, until completed and 
ready for occupancy; and (f) under Coverage D, of property left 
unattended in any private passenger motor vehicle om a public 
way or in a public garage or public parking lot, unless the loss 
be the result of forcible entry (of which there must be visible 
evidence) into a fully enclosed body or compartment (not includ- 
ing a glove compartment), the doors and windows of which have 
been locked. . 


10. Removal, meaning thereby only direct loss by removal 
from premises endangered by the perils insured against. 


2. DESCRIPTION OF PROPERTY INSURED AND COVERAGES AFFORDED 


- Coverage A—Dwelling: Coverage A insures the dwelling des- 
cribed in the Declarations, including building equipment and 
fixtures and outdoor equipment pertaining to the service of the 
premises (if the property of the owner of the dwelling), while 
located on the described premises or temporarily elsewhere, and 
all lumber and materials on the premises or adjacent thereto in- 
cident to the construction, alteration Or repair of such dwelling. 

The Insured may apply up to five per cent (5%) of the amount 
of insurance applying to Coverage A to cover trees, shrubs and 
plants not grown for commercial purposes against loss by Fire, 
Lightning, Explosion, Riot, Civil Commotion, Aircraft, Vehicles 
not operated by an occupant of the described premises, Collapse 
of building(s), Vandalism or Malicious Muschiet or Theft, but this 
Company shall not be liable for more than $250. on any one tree, 
pleat or shrub, including expenses incurred in removing debris 

This Coverage shall also apply to lawns, but only against loss 
by the perils named in the preceding paragraph. 
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Coverage B—Private Structures: Coverage B insures private 
Structures appertaining to the described premises and located 
thereon (but not structures used for mercantile, manufacturing or 
farming purposes), and all lumber and materials on the described 
premises or adjacent thereto incident to the construction, altera- 
tion or repair of such structures. 


Coverage C—Personal Property on the Premises: Coverage C 
insures all personal property (except property which is separately 
described and enumerated and specifically insured in whole or 
part by other insurance; live animals and birds; vehicles required 
by law to be licensed for road or air use; property pertaining to a 
business or occupation -‘ the persons whose property is insured 
hereander, other than: professional books, instruments and other 
professional equipment while actually within residences of the In- 
sured), owned, worn or used by the named Insured and members 
of the named Insured’s family of the same househ®ld, and at the 
option of the named- Insured, personal property of others, alt 
while situated on the described premises. 


Coverage C also covers loss (except by fire) to residences of 
the Insured (other than the described dwelling) (1) caused by 
theft or attempt thereat, and (2) caused by vandalism and mali- 
cious mischief to the interior of such residences, and (3) to im- 
provements, alterations or additions made by the Insured to resi- 
dences occupied by but not owned by the Insured, but this Com- 
pany’s liability for such loss shall not ex.-ed ten per cent (10%) 
of the amount of insurance under Coverage C, and this extension 
shall not increase this Company’s liability at any such residential 
premises. 


Coverage D— Personal Property Away from the Premises: 
Coverage D covers the same property as Coverage C (except 
property pertaining to a trade, profession or occupation), while 
elsewhere than on the described premises, anywhere in the world, 
belonging to the Insured or at the option of the Insured, any 
member of the family of, and residing with the Insured, a guest 
while in a temporary residence of, and occupied by the Insured, 
or residence employees while in a temporary residence ‘of the 
Insured or in their custody while on the Insured’s business. How- 
ever, it is agreed by the Insured that such extension of this in- 


3. LIMITATIONS OF COVERAGE 


LOSS DEDUCTIBLE CLAUSE No. “F (Windstorm and Hail) (ap- 
plies only if so stated in the Declarations): Loss by any one 
windstorm or hailstorm to buildings, structures or to personal 
property in the. open, to the extent of $50., is not recoverable, 
and this Company is liable for loss only in excess thereof. This 
Clause shall not apply when the loss, including this deductible, 
equals $500. or more. 


COVERAGES C and D are subject to the exclusions therein, and 
to the following limitations: 


4. 


This Policy Does Not Apply to Loss: 

Except to loss by fire or lightning not otherwise excluded, 
caused directly or indirectly by: (a) hostile or warlike action in 
time of peace or war, including action in hindering, combating 
or defending against an actual, impending or expected attack (1) 
by any government or sovereign power (de jure or de facto), or 
by any authority maintaining or using military, naval or air forces; 
or (2) by military, naval or air forces; or (3) by an agent of any 


5. 


a. Permission Granted: (1) For such use of the premises as is 
usual or incidental to the occupancy of a dwelling. (2) To com- 
plete buildings and to make alterations, additions and repairs, In 
the event of loss hereunder, the Insured is permitted to make 
reasonable repairs, temporary or permanent, provided such repairs 
are confined solely to the protection of the property from further 
damage, and provided further that the Insured shall keep an ac- 
curate record of such repair expenditures. The cost of any such 
repairs directly attributable to damage by any peril insured here- 
under shall be included in determining the ammount of loss here- 
under. Nothing herein contained is intended to modify the policy 
requirements applicable in case loss occurs, and in particular the 
requirement that in case loss occurs the Insured shall protect 
the property from further damage. 

b. Policy Conditions Waived: The policy conditions relating to 
increase of hazard and loss by theft are waived, and the policy 
condition suspending coverage during vacancy or unoccupancy is 
waived, except as provided in Perils 5 and 8 above. 


¢. Losses: Any loss hereunder shall not reduce the amount of | 


this policy. 5 

d. Definitions: (1) The term “Dwelling” as used in Coverage 
A shall mean the Insured’s principal residence (not seasonal) oc- 
cupied exclusively for residential purposes by the Insured (except 
for professional office use) and not more than one additional 
family and not more than two roomers or boarders. 


e. Replacement Cost: (1) In the event of loss to a building 
Structure covered under this policy, when the full cost of repair 
or replacement is both (a) less than $1,000. and (b) less than 
five per cent (5%) of the whole amount of insurance applicable 
to such building structure for the peril causing the loss, the cov- 
erage of this policy is extended to include the full cost of such 
repair or replacement without deduction for depreciation. 


(2) If at the time of loss the limit of liability for the dwelling in 
Coverage A of this policy is eighty per cent (80%) or more of 
the full replacement cost of the dwelling insured, Coverages A 
and B only of this policy are extended to include the full cost of 
repair or replacement without deduction for depreciation. 


(3) If at the time of loss the limit of liability for the dwelling in 
Coverage A of this policy is less than eighty per cent (80%) of 
the full replacement cost of the dwelling insured, this Company's 
liability for loss under this policy shall not exceed the larger of 
the following amounts: 

(a) The actual cash value of that part of the building structure 
damaged or destroyed; 

That proportion of the full cost of repair or replacement 
(without deduction for depreciation) of that part of the build- 
ing structure-damaged or destroyed, which the limit of liabil- 
ity for Coverage A of this policy bears to eighty per cent 
(80%) of the full replacement cost of the dwelling insured 
in Coverage A. 


(b) 


PERILS EXCLUDED 
such government, power, authority or any 


CONDITIONS 


surance shall in no wise inure directly or indirectly to the benefit 


of any carrier or other bailee. 
Coverage E—Additional Living Expense: If 


loss under Cover- 


ages A, B or C renders the described dwelling or appurtenant 


private structures untenantable, this Company 


Insured’s household caused by such untenantal 
of the dwelling or appurtenant. private struc 


agrees to pay the 


ility. If a portion 
lures is rented to 


necessary and reasonab'__ increase in expense = conducting the 


others or held for rental, this Company will rei 
for the loss of fair rental value of such portion 
of untenantability. This Company shall also 
during the period of time, not exceeding two 
to the described premises is prohibited by orde: 


but only when such order is given as a direct 


to neighboring premises by a peril insured u 
under Coverage E shall be computed com 


burse the Insured 
during the period 

liable hereunder 
leeks, while access 
of civil authority, 
result of damage 
ir this policy. Loss 
ing with the date 


of loss and extending for not exceeding the time required with 


due diligence and dispatch to repair, rebuild o 


replace the prop- 


erty damaged or destroyed. Any loss ronan clause which is 


a part of this policy shall not apply to Covera 


(1) $100. on money and $500. on secu 
manuscripts; 


rities, tickets and 


(2) As to loss by theft, $1,000. on any single unset gem or 


article of jewelry or fur; 
(3) $500. on boats (including their trailers, 


storm and hail, only while inside of fully ene 


sed buildings, ex- 


Juipment and out- 
board motors), and such coverage applies ca loss by wind- 


cept rowboats and canoes on the premises of ti 


cipal dwelling. 


that any discharge, explosion or use of any 
ploying atomic fission or radioactive force 

presumed to be such a hostile or warlike action| 
ment, power, authority or forces; (b) insurrecti 
lution, civil war, usurped power, or action take 


described prin- 


being understood 
eapon of war em- 
Il be conclusively 
by such a govern- 
in, rebellion, revo- 

by governmental 


authority in hindering, combating or defending against such an 


occurrence, 


not prejudice the Insured’s right to make furt! 
reasonable time after loss for any additiona 
about by this replacernent cost provision, 


f. Apportionment Clause: This Company 


loss by theft) than (1) the amount of insuranc: 


er claim within a 
liability brought 


under this policy 


ll not be liable for 
@ greater proportion of any loss from any peril or perils (except 


bears to the whole amount of fire insurance cov| 
whether collectible or not, and whether or not 
surance covers against the additional peril or 


ring the property, 
lsuch other fire in- 


ner such loss; nor 


rils insured here- 
under; nor (2) the amount hereby insured cs to all insurance, 


whether collectible or not, covering! in any mai 
(3) its pro rata share in excess of $50., where t 
to a $50. deductible clause. 


is policy is subject 


As respects loss by theft, the insurance afforded by this policy 


shall be excess over any other valid and col 
available to the Insured against such loss. 


sured hereunder (except existing insurance f 


Wectible insurance 


r which credit is 


g. Other Insurance: Other insurance nce fo the dwelling in- 


given in this policy or insurance against perils 
policy) is not permitted. 
h. Theft: In case of loss by theft, the In: 
mediate notice of such loss to the Company ai 
i. Subrogation: This insurance shall not be 
the Insured waive in writing prior to a loss 


recovery against any party for loss occurring t 
cribed herein. 


part of a pair or set, the measure of loss shall 


ot covered by this 


rec shall give im- 
to the police. 


invalidated should 


any or all right of 


the property des- 


a reasonable and 


j. Pair and Set Clause: If there is loss of ie article which is 


fair Proportion of the total value of the pair 
sideration to the importance of said article, but 


r set, giving con- 
such loss shall not 


be considered to mean total loss of the pair or set. 


k. Standard Mortgagee Clause: !f a mortga: 
Declarations, loss or damage, if any, on bu 
policy, shall be payable to the aforesaid as mo 
as interest may appear, under all present or! 
upon the property herein described in which 


have an interest as mortgagee (or trustee), in o} 


of said mortgages, and this insurance, as to 
mortgagee (or trustee) only therein, shall not 
any act or neglect of the mortgagor or owner 


jee is named in the 
Idings under this 
gagee (or trustee) 
future mortgages 
the aforesaid may 
‘der of precedence 
lhe interest of the 
be invalidated by 
lof the within des- 


cribed property, nor by any foreclosure or other proceedings or 


notice of sale relating to the property, nor by 
title or ownership of the property, mor by the 
premises for purposes more hazardous than ar 
policy; provided, that in case the mortgagor or 
to pay ary premium due under this policy, 

trustee) shall, on demand, pay the same. 


lany change in the 
occupation of the 
permitted by this 
ner shall neglect ~< 
he mortgagee (or 


Provided also, that the mortgagee (or trustee) shall notify this 
Company of any change of ownership or occupancy or increase 


of hazard which shall come to the knowledg 


[Filed July 6, 1960] _ 
_ PLAINTIFF'S EXHIBIT #4 
SWORN STATEMENT IN PROOF OF LOSS 


$27, 000 AB 5323 
Amount of Policy at Time of Loss Policy Number 


June 15, 1958 - DateIssued__ Bethesda, Maryland 
June 15, 1961 - Date Expires Agency At 
George W. Bemieacen 
Agent 


To the St. Louis Fire and Marine Insurance Company 


OF St. Louis, Missouri. 


At the time of loss, by the above indicated policy of insurance you 


insured Albert L. Adelman and Eleanor Adelman against loss by fire to 
the property described under Schedule A, attached hereto, according to 
the terms and conditions of the said policy and all forms, endorsements, 
transfers and assignments attached thereto. 
i. Time and Origin: A fire loss occurred about the hour of 11:55. 55 o’clock 
A.M. on the 16th day of April, 1959. The cause and origin of the said 
loss were short circuit in the dryer. 
2. Occupancy: The building described, or containing the property 
described, was occupied at the time of the loss as residence, and for 
no other purpose whatever. 
3. Title and Interest: At the time of the loss the interest of your insured 
in the property described therein was as owners.. 
4, Changes: Since'the said policy was issued there has been no assign- 
ment thereof, or change of- interest, use, occupancy, .possession, location 
or exposure of the property described. 
5. Total Insurance: In addition to the policy described herein, the insured 
holds one policy with the American Equitable Insurance Company, issued 
September 24,1958, in the sum of $14,000, extended coverage. Another 
policy on the furniture with American Insurance Company in amount of 

- $7, 500. 
6. The Actual Cash Value of said personal property at the time of the loss 
was $20, 000 - See Schedules B.& C attached hereto. The estimated value 
of the improvements on the real estate at the time of the loss was $22, 500. 
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7, The Whole Loss and Damage was $31, 092.13. See Schedules B, C, 


and D attached hereto. 


8. The Amount Claimed under the above numbered policy is $27, 000. 00. 
The said loss did not originate by any act, design or procurement 
on the part of your insured, or this affiant; nothing has been done by or 


with the privity or consent of your insured or this affiant, to violate the 


conditions of the policy, or render it void; no articles are mentioned 


herein or in annexed schedules but such as were destroyed or 


damaged at 


the time of said loss; no property saved has in any manner been concealed, 
and no attempt to deceive the said company, as to the extent of said loss, 


has in any manner been made. Any other information that may be required 


will be furnished and considered a part of this proof. 


[sf Albert L. Adelman 
/s{/ Eleanor Adelman 


Insured. 


[Jurat 26th day of August, 1959] 


SCHEDULE A - POLICY FORM 
Item 1. $18, 000. 00 on dwelling. 
Item 2. $ 7,200.00 on personal property on the premises. 


Item 3. $ 1,800. 00 on additional living expenses. 


Also two other coverages not involved herein. 
Situated 9506 Wire Avenue, Silver Spring, Maryland. 


Loss, if any, payable to Albert L. Adelman and Eleanor Adelman, 


subject to mortgagee clause as shown in the policy. 
SCHEDULE B 


SCHEDULE OF CONTENTS AND 
VALUATION, LOSS AND CLAIM 


VALUE LOSS 
CONTENTS $20, 000 


LOSS AND DAMAGE: 
Furniture, draperies, 
etc. per estimate $ 6,452.18 
Replace washer, dryer, 
ironer 1, 029. 85 
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VALUE LOSS 


Refinish and repair 
bedroom and dining 
room furniture as 
per estimate 1, 413. 00 
Linens and clothing 
destroyed 1, 465. 55 
Laundry and dry 
cleaning 414, 07 
Misc. household 
effects 566. 65 
Liquor and foodstuffs 444. 00 
Replace silver fox coat 
1, 000. 00 

Replate silverware and 
refinish fire place set 203.00 
Recondition matress 
& box springs 165. 00 
Replace luggage 150. 00 
Clean 3 television sets 45. 00 
Scatter rugs & pillows 100.00 
Replace wall-to-wall 
carpeting 2, 694. 00 
General cleaning 68. 00 
Allowance on pocket 
books : 87. 00 

$16, 297. 30 


Less depreciation: 

Furniture, drapes, 

etc. 144.10 
$16, 153. 20 

Clothing, linens 

fur coat 603. 67 
$15, 549. 53 

Depreciation & 

salvage on carpet- 

ing 369. 70 
$15, 179. 83 

Washer, dryer, 

ironer 257. 46 


_ $14, 922. 37 $14, 922. 37 are 922. 37 
TOTALS $20, 000.00 $14,922.37 $14, 922. 37 


Insureds have already collected $7, 500 on one policy on the contents. 
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SCHEDULE C 


Value of Improvements on real estate 
at the time of loss $22, 500. 00 


Loss and damage (See estimate 
attached) $14, 


SCHEDULE D 
Additional Living Expenses Away From Home as Follows: 


Additional Rental - $150. 00 per mo. 
for estimated 12 months $ 1,800. 00 


Other expenses - Caretaker and stor- 
age of furniture $70.00 per mo. for 
estimated 12 months 840. 00 


TOTAL Claimed - Limit of Policy $_1, 800. 00 


[Filed July 6, 1960] 
PLAINTIFF'S EXHIBIT #9 
Plaintiff's Pretrial Exhibit #5 June 24, 1959 


Wilson Adjusting Co. 
1010 Vermont Avenue, N.W. 
Washington, D. C. 


Re: Albert Leon Adelman and Eleanor Adelman 
9506 Wire Avenue, Silver Spring, Maryland 
Att: Mr. White 


Dear Mr. White: 


I have been expecting to get some definite answer from you in 
reference to the above-entitled matter and spoke to Mr. d'Espard of 
the General Adjusting Bureau who also stated that he was awaiting word 


from you. The expenses and inconvenience are mounting up insofar as 


my clients are concerned in view of the delay in working out a settlement 
of this matter. 
I was hoping from my conversation with you that some definite 
answer would have been received by this time as to the position of your 
client and feel that more than sufficient time has been given them in the 
matter. I hope that it will not be necessary to resort to litigation but a 
matter of this nature should have been settled some time ago. 
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Thanking you'for your cooperation in getting me a prompt answer, 
I remain 


Very truly yours, 


Charles Walker 
CW/mtf 


Plaintiff's Pretrial Exhibit #6 


CHARLES E. WILSON 

Insurance Adjuster 

Company Representative for All Lines 

1010 Vermont Avenue, N. W. 

Washington 5, D. C. 
Metropolitan 8-2922 Date: June 25, 1959 


Re: Wilson No. 1594 KW 
| Policy No. 
| Claim No. 
| Insured Albert L. Adelman 


Attorney Charles Walker 
Shorehan: Building 
Washington, D. C. 


Dear Sir: 

We acknowledge receipt of your correspondence relative to the 
above captioned assured dated June 24, 1959 and would advise that we 
have furnished the insurance company with a copy of your letter and 
requested their advices. 

As soon as we have heard we will contact you relative to the 
position the company desires to take in the instance. 

Very truly yours, 

/s/ Kenneth H. White 

Kenneth H. White 
khw/vw 


Plaintiff's Pretrial Exhibit #7 July 23, 1959 


The Riggs National Bank 
1503 Pennsylvania Avenue, N.W. 
Washington, D.C. 


Gentlemen: 
Sometime ago you had occasion to write Policy No. AB 53 23 of the 
St. Louis Fire and Marine Insurance Company covering 9506 Wire Avenue, 
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Silver Spring, Maryland. The borrowers and assureds were/Albert Leon 
and Eleanor Adelman. This loan has been paid and I wonder if you have 
in your possession the original insurance policy. We have the memo- 
randum of insurance but do not have the policy. A fire loss has occurred 
in the premises and it is necessary that we have either the original 


policy or a photostat thereof. 
Very truly yours, 


Mark P. Friedlander 
MPF /mtf 


Plaintiff's Pretrial Exhibit #8 July 23, 1959 


Charles E. Wilson Co. 
1010 Vermont Avenue, N. W. 
Washington 5, D. C. 


Att: Mr. Kenneth H. White 

Gentlemen: 

This office represents, as you know, Albert L., Adelman and Eleanor 
Adelman, the assureds on policy with the St. Louis Fire and Marine Insur- 
ance Company and the American Equitable Assurance Company of New 
York. These fire policies are in the total face sum of $32, 000 for damages 
to the dwelling at 9506 Wire Avenue, Silver Spring, Maryland, In addition 
thereto, the policy with the St. Louis Fire and Marine Insurance Company 
covers personal property on the premises in the sum of $7, 200 and 
additional living expenses in the sum of $1, 800. 00. 

You have received by this time the estimates of the cost of repair 
and I believe that you have been given the items making up the expenses 
incurred in living in an apartment during the period when the dwelling is 
uninhabitable. We desire to inquire whether you have furnished this office 
with the official proof of loss so that we may complete and execute the 
same. I understand that your office represents only one of these companies 
and I believe the company you represent is the St. Louis Fire and Marine 
Insurance Company and Mr. d'Espard represents the American Equitable 
Assurance Company. We herewith request forms of proof of loss from 
both companies unless the same has already been filed, in which case we 
ask you to confirm such filing. 
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The assureds'are not satisfied with the delay encountered in the 

adjustment of this loss and we urge you to hasten such adjustment with 
a view to obviating the necessity of legal proceedings. ‘You may contact 
Mark P. Friedlander of this office, who is handling the matter. Should 
we not hear from you within a reasonable time, we will file our own proof 
of loss, wait the necessary period as required by the policy and then 
institute suit. 

Very truly yours, 


Charles Walker 
CW/mttf 


cc: General Adjustment Bureau 
Att: Mr. d'Espard 
Woodward Building 
Washington 5, D. C. 


Plaintiff's Pretrial Exhibit #9 July 30, 1959 


Charles E. Wilson Company 
1010 Vermont Ave., N. W. 
Washington 5, D. C. 


Att: Mr. Kenneth H. White 


Gentlemen: Re: Adelman et ux v. St. Louis Fire & 
Marine Ins. Co., and American 
Equitable Assurance Company of 
New York 


We must insist upon a reply to the letter of Mr. Charles Walker 
of July 23, 1959. 
I will presume that no proofs of loss have been filed if I do not hear 
from you by return mail. 
Sincerely, 


MPF:mj i Mark P. Friedlander 


cc: General Adjustment Bureau 
Att.: Mr. d'Espard 
Woodward Building 
15th & "H" Sts., N. W. 
Washington 5, D. C. 


Plaintiff's Pretrial Exhibit 710 


CHARLES E. WILSON 

Insurance Adjuster 

Company Representative for All Lines 

1010 Vermont Avenue, N.W. 

Washington 5, D. C. 

Metropolitan 8-2922 Date: August 4, 1959 


Re: Wilson No. 1594 
Policy No. 

Claim No. 

Insured: Albert L. Adelm 


Attorney Mark P. Friedlander 
1210 Shoreham Building 
Washington 5, D. C. 


Dear Sir: 
We acknowledge your correspondence of July 30, 1959 and would 


advise that in connection with the above captioned matter, no 
Loss has been filed with the company we represent. 
Very truly yours, 
/s/ Kenneth H. White 
Kenneth H. White 


khw/vw 
cc- St. Louis Fire & Marine 
@ 


Plaintiff's Pretrial Exhibit #11 August 26, 1959 


Charles E. Wilson 
Insurance Adjuster 

1010 Vermont Avenue, N.W. 
Washington 5, D. C. 


Att: Mr. Kenneth H. White 
Gentlemen: 


Proof of 


Enclosed please find proof of loss in the claim of Albert L. Adelman 


and Eleanor Adelman in re 9506 Wire Avenue, Silver Spring, 
Very truly yours, 


Mark P. Friedlander 


MPF /mtf 
Enc. 


Delivered by hand 8/26/59 


Maryland. 


Plaintiff's Pretrial Exhibit #12 


September 16, 1959 


Mr. Charles E. Wilson 
Insurance Adjuster 

1010 Vermont Ave., N.W. 
Washington 5, D.C. 


Dear Mr. Wilson: | Re: Adelman, Albert and Eleanor 
-- fire loss 
| 9506 Wire Avenue 


| Silver Spring, Maryland 
On the 20th day of August I sent you a proof of claim on behalf of 


Mr, and Mrs. Adelman in re a fire loss at 9506 Wire Avenue, Silver 
Spring, Maryland. 
I have had no! response nor acknowledgment of said proof of claim. 
At the direction of my clients suit will be filed within the next few 
days unless proper settlement of this claim is made. 
Sincerely, 


Mark P. Friedlander 

MPF:mj 
Plaintiff's Pretrial Exhibit #13 
ST. LOUIS INSURANCE GROUP 


4144 LINDELL BLVD. 
ST. LOUIS 8, MO. 


September 22, 1959 


Mr. Mark P. Friedlander 
Attorney at Law 

1210 Shoreham Building 
806 15th Street, N. W. 
Washington 5, D. C. 


| Re: Albert and Eleanor Adelman 
Claim #7-1201 
Adjuster No. W 1594 


Dear Mr. Friedlander: 

In order to expedite settling of this case, I would suggest that any 
future correspondence that you may have on the matter be directed to 
Mr. Robert Christie, who gets a copy of this letter. 

As it stands now, all correspondence which you have been sending 
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to the Charles E. Wilson Adjustment Company, has been forwarded 


to Mr. Christie and to this office. Needless to say, this has 
in unnecessary delays. 

Very truly yours, 

/s/ P. M, Kieffer 


P, M. Kieffer 
Associate Counsel 


pmk/fr 

cc: Mr. Kenneth H. White 
1010 Vermont Avenue, N. W. 
Washington 5, D.C. 
Mr. Robert C. Christie 
Duckett, Orem & Christie 
Tower Building 
Washington 5, D.C. 


Plaintiff's Pretrial Exhibit #14 
September 24, 


Re: Albert and Eleanor Ad 
Claim No. 7-1201 


Adjuster No. W 1594 


Mr. Robert C. Christie 
Tower Building 
Washington 5, D. C. 


Dear Sir: 
I am advised that you are the attorney representing the 


resulted 


1959 
elman 


St. Louis 


Insurance Group in the above-captioned matter. We have been patiently 


awaiting the insurance company's answer to our claim on a fi 


re loss. 


Will you kindly review the file and advise this office promptly whether 


or not your company plans to make payment under the policy. 


Continued 


failure on the part of the insurance company to advise us of their position 


will necessitate the prompt filing of a suit on the policy. ey 
Very truly yours, 


Mark P. Friedlander 
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Plaintiff's Pretrial Exhibit #15 DUCKETT, OREM & CHRISTIE 
Tower Building 
Washington 5, D. C. 
National 8-1188 


September 28, 1959 


Mr. Mark P. Friedlander 
1210 Shoreham Building 
806 - 15th Street, N. W. 
Washington 5, D.C. 


Dear Mr. Friedlander: 

Mr. Christie hands me your letter of the 24th in the matter of the 
claim of Mr. and Mrs. Adelman against the St. Louis Insurance Company. 
Controversy to this loss was referred to us about the middle of 
July and after a long investigation we were just able a day or two ago to 

furnish the company with our opinion. 
I expect, therefore, that some determination will be reached by 


them in a very short time. 


Very truly yours, 
/s/ T. Howard Duckett 
THD /njz 


Plaintiff's Pretrial Exhibit #16 
September 30, 1959 


T. Howard Duckett, Esq. 
Tower Building 

14th and "K" Sts., N. W. 
Washington 5, D. C. 


Dear Mr. Duckett: 


Re: Albert and Eleanor Adelman 
St. Louis Insurance Group 
Claim No. 7-1201 


Adjuster No. W_ 1594 
I thank you for your letter of September 28, 1959, and request that 


you act as promptly as possible, as the fire damaged house has not as yet 
been repaired and the losses are mounting. 
I will expect to hear from you by the middle of next week. 
Sincerely, 


MPF:mj | Mark P. Friedlander 
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Plaintiff's Pretrial Exhibit #17 


DUCKETT, OREM & CHRIS) 
Tower Building 

Washington 5, D. C. 
National 8-1188 


October 13, 1959 


Mark P. Friedlander, Esq. 
1210 Shoreham Building 
806 - 15th Street, N. W. 
Washington 5, D. C. 
Re: Albert and Eleanor Adelman 
St. Louis Insurance Group 
Claim No. 7-1201 


Dear Mr. Friedlander: 
I have just received word from the General Counsel of the St. Louis 
Insurance Group that they deny any liability under the above policy because 
(1) the premium was not paid; (2) additional insurance was obtained sub- 
sequent to the date of the policy in violation of the provisions of the policy; 
and (3) such other defenses as may be available at the time. 
This is in reply to your letter of September 30, 1959. 
Very truly yours, 
/s/ T. Howard Duckett 
THD/njz 


[Filed August 1, 1960] 
' DEFENDANT'S EXHIBIT #1 
NON-WAIVER AGREEMENT 
C.A. 3038-59 - Adelman, et al., vs. St. Louis Fire & Marine Ins. Co. 


IT IS HEREBY UNDERSTOOD AND AGREED by and between the 
parties signing this agreement, that any action taken by the hereinafter 
named Insurance Company or Companies in investigating the cause of 
loss, or investigating and ascertaining the amount of sound value, or the 
amount of loss and damage which occurred on April 16, 1959,) shall not 
waive or invalidate any of the terms or conditions of any policy or policies 
and shall not waive or invalidate any rights whatever of either of the parties 


to this agreement. 
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IT IS FURTHER UNDERSTOOD AND AGREED that neither the 
examination of the insured or of any other person, the examination of the 
books of account, bills, invoices, or other vouchers of the insured or 
any other person, the request of any other information, or the furnishing 
thereof, or the incurring of any trouble or expense by the insured shall 
waive or invalidate any of the terms and conditions of the policy or policies, 
or any defense thereunder. 

THE INTENT of this agreement is to preserve the rights of all 
parties hereto, and to permit an investigation of the cause of loss, the 
investigation and ascertainment of the amount of sound value, or the 
amount of loss and damage, or any of them without regard to the liability 


of the hereinafter named Insurance Company or Companies. 
WITNESS our hands in duplicate this 22nd day of April, 1959. 
WITNESS: /s/ Aaron Schwartz /s/ Albert L. Adelman 


/s/ Eleanor Adelman 


[ Filed August 1, 1960] 


DEFENDANT's EXHIBIT #2 
May 27, 1959 


Our names are Albert L. Adelman age 49 and Eleanor Adelman 
age 41 husband and wife respectively and we reside at 9506 Wire Avenue 
Silver Spring, Maryland. We have owned the above residence since it 
was built in June 1948. On April 16, 1959 at about 1:00 p.m. our 
dwelling was involved in and very extensively damaged by fire as were 
all the contents contained therein. Our original Insurance policy was 
written through the Frederick W. Berens Insurance Agency for a five 
year period from June 1948 to June 1953. This policy was renewed by 
Berens on June 15, 1953 and ran for a five year period until June 15, 
1958 with the National Union Insurance Company of Pittsburgh in the 
amount of $18,000.00. Sometime prior to the expiration of this 
policy we were contacted by an agent of Frederick W. Berens and 
it was suggested that we renew our expiring policy with a home owners 
policy which would give us broader and more coverage. At this time we 
were not questioned as to having other Insurance on either our dwelling 
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or its contents. We agreed to have the homeowners policy placed in 
force on expiration of the policy then in force. We received a premium 


notice in August 1958 and another in September 1958. Sometime in 
September 1958 we sent a check for our one year premium to Frederick 
W. Berens, the check being drawn on the Suburban Trust Company, 
Silver Spring Branch. We received a copy of the Insurance Policy 
sometime in August 1958 probably with the first premium:notice. Some- 
time later in September after mailing the premium payment we refinanced 
our home through Perpetual Building Assoc. in the amount of $14, 000. 00. 
At the time of the placement of this mortgage we were advised Perpetual 
would place insurance on our home in the amount of $14, 000./00, to 
cover the loan. The house was appraised at about $28, 500.00. Since 
the policy with Perpetual was for only $14, 000. 00 it was our jintention 
to.continue the homeowners policy with St. Louis Fire and Marine 
Insurance Company in force to protect our interest in our home. It 
was our opinion the the Homeowners policy was in force and we knew of 
no policy violations. 
/s/ Albert Leon Adelman 
/s/ Eleanor Adelman 


[ Filed August 1, 1960] 
DEFENDANT'S EXHIBIT #5 


scl (rebilled 8/6/98 
/ie/sa & 4/13/59) 
L. ADELMAN & ELEANOR ADELMAN 


ALBERT 
9506 WIRE AVENUE 
SILVER SPRING, MARYLAND 
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[Filed August 1, 1960] 
DEFENDANT'S EXHIBIT #6 


May 4, 1960 
Received of Richard D. Galiher attorney for St. Louis Fire and 
Marine Insurance Co, the sum of Forty Two Dollars, Eighty One 
cents ($42. 81) representing reimbursement of F. W. Berens Inc. for 
premium paid by said F. W. Berens Inc. on policy No. AB 53 23 issued 


to Albert L and Eleanor Adelman. 
F. W. Berens, Inc. 


By /s/ N. A. Martin, Mgr. 


[Filed June 17, 1960] 
MEMORANDUM 

Plaintiffs seek to recover under a fire insurance policy issued by 
the defendant on June 15, 1958 in the sum of $18, 000 coverage on the 
dwelling, $7, 200 on personal property and $1, 800 for living expenses, as 
well as certain other coverage. In addition to said policy, plaintiffs held 
a policy of fire insurance with the American Equitable Assurance Company 
of New York in the sum of $14, 000 insuring the same dwelling against 
fire, anda further policy on the furniture in the sum of $7, 500 with 
American Insurance Company of Newark. 

A fire occurred on the insured premises on April 16, 1959. 

It was stipulated during the trial that the damages to the dwelling 
was $7, 184.88; to the personal property, $7, 422. 37; and that the plaintiffs 
sustained loss of living expenses in the sum of $1, 800. 

This case came on for trail before the Court without a jury on 
May 4, 1960. At the outset of the trial the defendant raised three defenses: 
(1) non-payment of premium, (2) failure to provide written proof of loss 
in accordance with the policy, (8) a violation of a provision of the policy 
prohibiting other insurance, 

During the trial the first defense was abandoned by the |defendant and 
the case was submitted upon defenses (2) and (3) -- failure to provide 
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proof of loss and violation of a policy provision prohibiting further 


insurance. 

Plaintiffs concede that written proof of loss was not submitted 
within the time required by the policy, but assert that such proof of loss 
was waived by the defendant. 

As to the other defense, plaintiffs maintain that if there was a 
violation of the policy as to further insurance, it did not void the policy. 

In view of the! Court's conclusion that plaintiffs are barred from 
recovery because they failed to file written proof of loss and that there 
was no waiver of this requirement in the policy, it is unnecessary for the 
Court to determine 'the effect of the provision in the policy prohibiting 
other insurance. 

Shortly after the fire, and within the 60-day period in which plaintiffs 
were required to file a written proof of loss, an adjuster for the defendant 
company interviewed plaintiffs, and when he discovered there were two 
other policies in force covering this property, he secured from plaintiffs 
a non-waiver agreement. This non-waiver agreement was signed within 
the 60-day period in which proof of loss was required. 

It is conceded that plaintiffs failed to file such written proof within 
the 60-day period, ‘but plaintiffs assert that defendant waived this require- 
ment despite the non-waiver agreement. Both parties agree that Maryland 
law controls in resolving this issue. Plaintiffs assert they have been 
unable to find a case in Maryland precisely in point, but rely principally 
upon Springfield Fire and Marine Ins. Co. v. Fine, 216 Pac. 898, 90 
Okla. 101. However, the facts in the Springfield case are clearly 
distinguishable from those in the case at bar. The adjuster in the Spring- 
field case told the insured he was satisfied with the proof submitted and 
that the company would pay the policy within a short time. 

In this case, | the evidence does not show any offer or promise by 
the adjuster to paythe loss after the execution of the non-waiver agreement, 
nor does it show any fraud, duress, or overreaching of any sort on the 
part of the adjuster. Further, the Court finds there was no expression 
of any willingness on the part of defendant to proceed with the question of 
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liability without securing written proof of loss or any representation 
or statement to the insured which might lead them to assume that the 
requirement might be dispensed with, or to make they delay compliance, 
nor were there any other statements or acts by the adjuster which could 
reasonably be construed to constitute a waiver of the requirement to file 
written proof of loss within the 60 days. 
While it is recognized that under certain circumstances there may 
be a waiver even though a non-waiver agreement has been signed, such 
as in the Springfield case, this is not such a case. Absent any fraud or 
overreaching or any facts indicating an intention on the part of insuror 
to waive the agreement, non-waiver agreements have been sustained as 


valid (Fidelity Phoenix Insurance Company of New York v. Vincent, 
78.W. 2d 203, 224 Ky. 769, Provident Fire Insurance Co. v. Ashy, 
162 S.W. 2d 684, 139 Tex. 334. See also Grangers Mutual Fire Insurance 
Co. of Frederick, Md. v. Bleive, 157 Md. 426, 146 Atlantic) 239). 
The Court holds, therefore, that plaintiffs are precluded from re- 


covering in this case because of failure to file written proof of loss within 


60 days, as required by the policy, which requirement was not waived by 
defendant. 
This memorandum may be considered as findings of fact and con- 
clusions of law. 
/s/ Luther W. Youngdahl 
JUDGE 
June 17, 1960 


[Filed June 30, 1960] 
JUDGMENT 
Upon consideration of the complaint and answer filed herein, the 
testimony and exhibits admitted into evidence at the hearing thereon, the 
arguments and memorandum briefs of counsel and the memorandum 
opinion filed by the Court herein, it is this 30 day of June, 1960, by the 
Court, 
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ORDERED, that judgment be and hereby is entered for the defendant. 
| /s/ Luther W. Youngdahl 
JUDGE 
SEEN: 
FRIEDLANDER & FRIEDLANDER 


By: /s/ Mark P. Friedlander, Jr. 
Attorneys for Plaintiffs. 


[Filed June 30, 1960] 
NOTICE OF APPEAL 

Notice is hereby given this 30th day of June, 1960, that Albert L. 
Adelman and Eleanor Adelman hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this Court 
entered on the 30th day of June, 1960 in favor of the St. Louis Fire and 
Marine Insurance Company against said Albert L. Adelman and Eleanor 
Adelman. 

FRIEDLANDER & FRIEDLANDER 


By: /s/ Mark P. Friedlander 
Attorney for Plaintiffs 


Mark P, Friedlander 
1210 Shoreham Building 
806 - 15th Street, N. W. 
Washington 5, D. C. 


Serve: 


Duckett, Orem & Christie, 
Attorneys at Law 

800 Tower Building 

14th and "K" Sts., N.W. 

Washington 5, D. C. 


and 


Richard W. Galiher, Esq. 
1215 - 19th Street, N.W. 
Washington 6, D. C. 


Attorneys for Defendant. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the Appellee the questions presented 
are: Under the law of Maryland: 


(1.) Was the lower Court justified in holding that 
Appellants had failed to comply with the requirements 
of their policy of insurance and to file a proof of loss 
within the time required by the said policy and further 
in holding that there had been no waiver by Appellee 
of said policy requirement. 


(2.) Did the provision contained in the insurance 
policy which precluded Appellants’ securing other 
insurance void Appellants’ policy because of Appel- 
lants’ securing other insurance. 


INDEX 


SraremMent or Questions PRESENTED. 


CoUNTERSTATEMENT OF THE CASE 
Summary or ARGUMENT 
ARGUMENT 


1. The Court below correctly decided that under the 
law of Maryland the evidence was such, including 
a non-waiver agreement, that the insurer did not 
waive the failure of insured to file timely proofs of 
loss and accordingly insured could not recover un- 
der the provisions of the insurance contract 


2. Appellants had obtained other and additional fire 
insurance in violation of the policy provisions and 
were therefore not entitled to recover under the 
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IN THE 


United States Court of Appeals 


For rue District or Cotumsia Crecuir 


No. 15,916 


Axusert L. Ape~bMan and Bxieanor ADELMAN, 
Appellants, 
v. 


Sr. Lovis Fire anp Martve Insurance Company, 
Appellee. 


——. 


Appeal from the United States District Court for the District of 
Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellants sustained a fire loss at their home in Silver 
Spring, Maryland, on June 15, 1958. (J.A.6) At the time 
of loss appellant was insured with extended coverage with 
the American Equitable Insurance Company in the sum 
of $14,000. (J.A. 6) There was another policy on the 
furniture with American Insurance Company in the amount 
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of $7,500 which has been paid. (Appellant Br., p. 4) Ap- 
pellant also claims under the policy at issue in this appeal. 
It is dated June 15, 1958 and is dated to expire three years 
later. (J.A. 28) Appellants claim the cancelled check in 
payment of the policy premium was destroyed in the fire. 
(J.-A. 11) The bank on which appellant says the check 
was drawn has no record of a check drawn by appellant 
either exactly or approximately in the amount of the pre- 
mium at or near the time appellant says the check was 
issued. (J.A. 13-14) The agent to whom the payment 
should have been paid also has no record of such payment. 


Several hours after the fire an insurance adjuster was 
called by the insurance agent. Adjuster White represent- 
ing appellant called on appellees at the scene of the fire. 
At the time White had very little information as to policy 
coverage. (J.-A. 19-20) He mentioned the appellants 
seemed surprised that the policy in issue might be in effect. 
(J.A. 20) At the time he noticed that the other companies 
had already been on the scene and taken whatever action 
was necessary to preserve the property. Upon learning 
of a policy violation, a non-waiver agreement was obtained 
by White. This was six days after the fire. The non- 
waiver agreement was limited to a standard non-waiver of 
the possible incidents of the effects of investigation. (J.A. 
44) Only one statement was ever taken from or offered 
by the Adelmans. That statement related only to the cir- 
cumstances of acquiring fire insurance by the Adelmans 
and the coverage thereof. (J.A. 44-45) White had several 
calls from the Adelmans and advised them that he had 
had no instructions as to the company’s attitude toward 
liability. (J.A. 22) At least as early as June 24, and ap- 
parently prior thereto, plaintiffs were represented by coun- 
sel. (J.A. 35) On August 27, 1958, more than two months 
after time provided by the contract, a purported proof of 
loss was filed. Thereafter on September 30, 1959, White 
received word that the matter had been referred to coun- 


3 


sel. (J.A. 22) On October 13, 1959, plaintiffs’ counsel was 
notified that the company denied liability. (J.A. 43) 


The policy contained the provision that ‘‘other insur- 
ance covering the dwelling insured hereunder (except ex- 
isting insurance for which credit is given in this policy of 
insurance against perils not covered by this policy) is not 
permitted.”? There was such other insurance. 


The Court below found that the failure of plaintiffs to 
file a written proof of loss within the time prescribed by 
the policy prevented recovery since there were no acts of 
the company which might be construed as constituting 
waiver. (J.A. 48) 


SUMMARY OF ARGUMENT 


This case involves a claim under a fire insurance policy 
following a fire loss. The defenses of failure to file timely 
proofs of loss, other insurance contrary to policy provi- 


sions and non-payment of the premium were raised by the 
insurer. After a full hearing and consideration of briefs 
of counsel the court below held that there could be no 
recovery because of failure to file timely proofs of loss and 
that there had been no waiver of that requirement. (J.A. 
47) The adjuster had gone to the scene of the fire and 
when he learned that there was a policy violation he had 
obtained a non-waiver agreement. He did nothing further. 
The proof of loss was filed over two months late. The 
Court below did not pass upon the other defenses. 


The Court below correctly decided that under the law of 
Maryland, which is the applicable law in this case, that 
there had been no waiver of the proof of loss provisions of 
the contract and that appellants could not recover. As 
the Court below pointed out non-waiver agreements absent 
any circumstances indicating waiver have been upheld in 
Maryland as well as in other jurisdictions. The authori- 
ties relied upon by appellants either do not deal with 
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cases in which there were non-waiver agreements or where 
the insurer’s conduct clearly constituted waiver. 


The Court below did not pass upon the defense that 
appellants had obtained other insurance after the policy 
in this case. The contract provides ‘other insurance 
covering the dwelling insured hereunder . . . is not per- 
mitted.’? Since the evidence on this issue is entirely docu- 
mentary this Court may pass upon it. The law of Mary- 
land and the general law is clear that a violation of this 
provision voids the policy. Moreover, appellees contend 
that the policy is not severable as between real and per- 
sonal property. Further, there is no distinction between 
policy provisions which state that the policy is void where 
there is other insurance and those which merely state that 
such other insurance is not permissable. 


ARGUMENT 


1. The Court below correctly decided that under the law of 
Maryland the evidence was such, including a non-waiver 
agreement, that the insurer did not waive the failure of 
insured to file timely proofs of loss and accordingly insured 
could not recover under the provisions of the insurance 
contract. 


The sole question in the matter of the issue on proof of 
loss is whether the court erroneously invalidated the policy 
on the basis of the evidence before it. The Company re- 
ceived a document purporting to be a proof of loss claim 
over two months after the time provided for in the con- 
tract of insurance had expired. The requirement of the 
contract of insurance in respect to the time for filing is 
unequivocally clear. (JA. 29) 


Appellants in their brief attempt to demonstrate that 
the insurer through some dark and subtle artifice mislead 
the insured until the time for filing proof of loss had 
expired and then, conscious always of the defense of double 
insurance, denied liability. Or in the alternative they as- 
sert that the insurer had no defense at all and lured the 
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insured beyond the time for filing a proof of claim by 
various devious devices. (Appellants Br. 10-14) 


Appellants in pursuit of this contention say that the ad- 
justers must have been aware of the case of Kelley v. 
“American Insurance Co., 316 S.W. 2d 452 (Texas), a case 
which purportedly holds that double insurance may not 
vitiate a prior policy.s To attribute knowledge of an ob- 
scure case in a remote jurisdiction seems hardly plausible. 
Further, to ascribe his actions to such a holding is surely 
fanciful. Even the most casual investigation of the matter 
of double insurance indicates that the issue has been con- 
sidered in literally dozens of cases. It is the subject of 
numerous annotations and chapters in recognized works 
on the subject of insurance law. 5 Couch, Cyclopedia of 
Insurance Law (1929 ed.) Sec. 1038, e¢ seq., Richards, Law 
of Insurance (1952 ed.) §513, Annotation, Insurance— 
Building and Contents, 47 A.L.R. 667. In large part, the 
great majority of such decisions uphold the overwhelming 
general rule that double insurance voids the policy. If the 


adjuster was aware of the case law on the subject at all, 
it is highly likely that he was familiar with the case law 
of the state of Maryland on the subject. That law un- 
equivocally holds that, under appropriate policy provi- 
sions, double insurance voids the policy (Infra, p. 11). 


It should be a matter of note that the insured were rep- 
resented by counsel. Very possibly that representation 
began within the sixty day period within which the proofs 
of loss should have been filed. It is certain that represen- 
tation by counsel was in effect, at the latest, shortly after 
the proof of loss period expired. (J.A. 35). Yet, more than 


1 Analysis of the Kelley case indicates that the Texas Court’s decision 
turned on the fact that the insured had not secured other insurance upon the 
property. op. cit., supra, p. 456. In fact, the Texas court leaned heavily 
upon the Maryland decision of Sweeting v. Mutual Fire Ins. Co., 83 Md. 63, 
34 A. 826 (1896), (infra, p. 12). The Sweeting case is quoted in subse- 
quent Maryland cases as basic authority for sustaining provisions against 
double insurance. Infra, pp. 11-12. 
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two months passed after counsel was employed before the 
proof of loss was filed. So, it can hardly be asserted that 
there was here a case where appellants were not fully aware 
of their rights and nothing was done to mislead them. 


Moreover, appellants brief asserts that the defense that 
no premium was paid and the policy never issued was 
completely a sham and false. As to non-payment the Court 
had the benefit of hearing the testimony and observing 
the demeanor of the witnesses. It heard the insured say 
the cancelled check in payment had been burned in the 
fire. The Court below also heard testimony from the in- 
sured’s agent that the premium had never been paid and 
that the premium had been billed a number of times, in- 
cluding after the date when insured said it had been paid, 
without result. It heard the representative of appellants 
banking institution testify that their records disclosed 
no withdrawal in the amount of the premium or close to 
that amount at or within a month of the time insured said 
the check was drawn. The Court may also have noted to 
itself that insured did not subpoena the bank to produce a 
photostatic copy of the check. 


Further, though it is clear that a copy of the policy 
was delivered to insured, there is substantial authority 
to the effect that under such circumstances non-payment 
constitutes a failure of consideration vitiating the policy 
to the extent that it may be considered as not having 
issued. Under such circumstances the defense raised was 
in the insurers view not only valid but substantial and 
can hardly be characterized as a sham and false.” 


The plain fact is as the Court below found, that the in- 
sured did not meet the requirements of the proof of loss 


1The Suburban Trust Company like most large modern banking institutions 
photographs on microfilm each check drawn on that institution. 


2Cf. Amos v. United States Casualty Company, 131 Md. 471, 102 A. 1001 
(1917); Durnin v. Aetna Life Ins. Co., 240 N.Y. 8. 463 (1930); Annotation, 
Conditional Payment of Premium by Insurer’s Agent, 2 A.L.R. 1664. 
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provision and, furthermore, had no excuse for not doing 
so. Reduced to its simplest terms the issue in this case 
is whether this standard proof of loss provision is to be 
considered to have any usefulness and effect whatsoever. 


As is to be expected in cases of this kind insured asserts 
that the conduct of insurer constituted a waiver. It is true 
that in the field of insurance law acts have been held to 
constitute waiver which in other fields of the law would 
not have assumed such significance. The Court below, 
fully aware of this posture of the law, after hearing the 
oral evidence, observing the demeanor of the witnesses, 
examining the documentary exhibits, taking the case un- 
der advisement with briefs of counsel, found that there was 
no ground to constitute waiver. There would appear to be 
no ground upon which this Court could disturb that holding. 


The most that can be said that the adjuster did is that 
he (1) recognized that there was a possible policy viola- 
tion, (2) in recognition thereof secured a non-waiver agree- 
ment. Within a reasonable time after the two months late 
proofs were filed the company denied liability. Appellants 
were not lulled into any false sense of security and could 
have taken any action they chose. 


As the Court below properly held the evidence does not 
show any fraud, duress, overreaching or any evidence upon 
which an alleged waiver could be based. 


Since the law covering the case is the law of Maryland, 
the Court’s attention is directed to Grangers Mutual Fire 
Insurance Co. of Frederick v. Bleive, 157 Md. 426, 146 A. 
239 (1929). In this case there was a fire loss reported by 
claimant and investigation by the company. A non-waiver 
agreement was signed. As to the failure of appellants to 
file proofs of loss in accordance with the policy the Court 
had this to say: 


“The requirement is the familiar one that the in- 
sured shall, within sixty days after the fire unless the 
time is extended, render to the company proofs of loss 
signed and sworn to by the insured, stating her knowl- 
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edge and belief as to the time and origin of the fire, 
the interests in and ownership of the property, the 
value of each item and the amount of loss to it, incum- 
brances, other insurance, and other facts, and it is 
provided that no suit shall be sustainable until this 
agreement is complied with. The condition forms part 
of the contract of insurance and is binding on both 
parties, and must be complied with unless the insurer 
waives it. The Court has no power to dispense with 
it. Hartford Fire Ins. Co. v. Keating, 86 Md. 130, 149; 
5 Joyce Insurance, sec. 3275.”’ (at p. 428). 


Appellant relies principally upon Rokes v. Amazon Ins. 
Co., 31 Md. 512, 34 Am. Rep. 323 (1879) ; Bakhaus v. Cale- 
donian Ins. Co., 112 Md. 676, (1910) and Citizens Fire Ins. 
Co. v. Doll, 35 Md. 89 (1872). (Appellant Br., p. 14). 

Each of these cases recognized the principle that the 
proof of loss requirement may be waived. Appellees recog- 
nize this principle as did the Court below. But in the 
Rokes case, a non-waiver agreement was not involved. In 
addition, the evidence disclosed that there were extended 
negotiations between the parties as to the form of the 
proof of loss and repeated offers of settlement by the in- 
surer. Understandably, it was held that a waiver was 
effected. 


So, also, in the Bakhaus case, it was held that the con- 
duct of the adjuster could have led only to the conclusion 
that proofs of loss were not required. There was no non- 
waiver agreement. The claimant was told to furnish a 
list of furniture destroyed under circumstances leading him 
to believe nothing further was required. Op. cit., supra, p. 
689. 


As appellants indicate (Appellant Br., p. 15) Citizens 
Fire Ins. Co. v- Doll, 35 Md. 89 (1872) merely states the 
general rule as to waiver and the holding was for the com- 
pany. Moreover, the Court held that the insurer can de- 
fend on the ground of defective proofs of loss in addition 
to other defenses. This appears contrary to appellants 
contention that denial of liability after the period within 
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which proofs of loss should have been filed constitute a 
waiver. (Appellants Br., p. 17). 


In this latter contention appellant cites Federal Mutual 
Fire Ins. Co. v. Julien, 144 Md. 380 (1924). In that case 
no proofs of loss were filed and after the time for filing 
the insurer denied liability upon another ground. Under 
the unique and distinctive circumstances in that case the 
Court held that there was a waiver. Significantly, there 
was no non-waiver agreement. Further, the insurer had 
no defense other than filing defective proofs of loss. We 
have adverted previously to the effect of a non-waiver 
agreement in Maryland. It is such that the insured is re- 
quired to adhere strictly to the provisions of the policy. 
Five years after the Julien case, the Maryland Court of 
Appeals decided the Bleive case to which we have referred 
to above. (supra, p. 7) 


In the Bleive case as here, no proofs of loss were filed 
but a non-waiver agreement had been signed. The Court 


held that the proof of loss requirement must be complied 
with and in language suggesting the exact circumstances of 
the case at bar said (at p. 429): 


“<|, one was sent (an investigator) within a week or 
two after the fire, and, beyond that point, or during the 
larger part of the period for furnishing the proofs, the 
appellee had no promise or expression of intention by 
the company to influence her action in any way.’ 


Appellant also relies upon Firemans Ins. Co. v. Floss, 
67 Md. 403 (1887). But this case is also not applicable. 
The defense by the insurer was that insured had filed de- 
fective proofs of loss. First, there was no non-waiver 
agreement. Secondly, it appears that the parties con- 
tinued their investigation and negotiations after the alleged 
defective proofs of loss were filed and the court therefore 
held that the company had an obligation to point out that the 
proofs of loss were defective. 
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Appellee cites to the Court Yates v. Thomason, 83 Ark. 
126 102 S.W. 1112 (1907) in which a non-waiver agreement 
was held ineffective. We do not doubt that a non-waiver 
agreement may itself be waived, but it is clear that in 
that case the agents of the insurance company went much 
further than in the instant case. In that case the parties 
held extended negotiations for a settlement and substantial 
investigation after the agreement was executed. The in- 
surer also took other actions which may have led the Court 
to disregard the non-waiver agreement. 


In any event, as the Court below found, a non-waiver 
agreement is fully effective under the law of Maryland. 
Grangers Mutual Fire Insurance Co. of Frederick, Mary- 
land v. Bleive, 157 Md. 426, 146 Atl. 239. Further such 
an agreement is generally held valid elsewhere. Fidelity 
Phoenix Insurance Company of N.Y. v. Vincent, 234 Ky. 
769, 7 S.W. 2d 203. Provident Fire Ins. Co. v. Osley, 139 
Tenn. 334, 162 S.W. 2d 634. See also Tedder v. Home In- 
surance Company, 212 Ala. 624, 103 So. 674 (1925) and 
Keet-Rountree Dry Goods Company v. Mercantile Town 
Mutual Insurance Company, 100 Mo. App. 504, 74 S.W. 469 
(1903). 


In summary, it is suggested that if the proof of loss 
provisions of a standard form policy of fire insurance and 
a non-waiver agreement are to have any meaning and effect 
whatsoever under the law of Maryland, the circumstances 
of this case are such that they should be enforced by this 
Court. 


2. Appellants had obtained other and additional fire insurance 
in violation of the policy provisions and were therefore not 
entitled to recover under the policy. 

There is another and additional ground relied upon by 
Appellee in support of affirmance. While this point was 
not reached by the lower Court in arriving at its decision 
it is of equal importance to the point decided by the Dis- 
trict Court and alone justifies the upholding of that Court’s 
decision. 
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The policy contains a provision that ‘‘other insurance 
covering the dwelling insured hereunder . . . is not per- 
mitted.’’ (J.A. 31). Admittedly, appellants had such other 
insurance. (J.A. 6). The defense of double insurance as 
well as that of non-payment or issuance of the policy was 
raised by appellants in the Court below. The Court below 
did not pass upon the issue of double insurance stating 
that: 

“In view of the Court’s conclusion that plaintiffs 
are barred from recovery because they failed to file 
written proof of loss and that there was no waiver of 
this requirement in the policy, it is unnecessary for 
the Court to determine the effect of the provision in 
the policy prohibiting other insurance.’’ (J.A. 48). 


However, should this Court decide to do so, it may pass 
upon this issue. The sole evidence as to this issue is docu- 
mentary and is therefore subject to free review by this 
Court. Carter Oil Co. v. McQuigg, 112 F. 2d 275, 279 (7th 
Cir. 1940) ; Equitable Life Assurance Society v. Irlan, 123 
F.2d 462, 462 (9th Cir. 1941); 5 Moore, Federal Practice 
(1951 ed.) & 52.04. 


The law is clear in Maryland that other insurance ob- 
tained without the approval of the insurer voids the policy. 


In Cherawaty v. Grangers Mutual Fire Insurance Co., 
181 Md. 149, 28 A.2d 826 (1942) suit was brought upon a 
fire insurance policy which contained a provision that the 
policy should be void if the insured should have any other 
contract of insurance covering the insured property. Such 
other insurance existed. In upholding the insurance com- 
pany, the Court held: 


“In a previous ruling by this Court in the case of 
National Union Fire Insurance Co. v. Menke, 166 Md. 
513, at page 518, 171 A. 719, at page 721, Judge Urner 
said: ‘There can be no question as to the validity and 
reasonableness of the provision against other insur- 
ance whether valid or invalid, without the insurer’s 
consent. The validity of such a provision was recog- 
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nized in Sweeting v. Mutual Fire Ins. Co., 83 Md. 63, 
70, 34 A. 826, and its reasonableness is supported by 
considerations affecting the moral hazard when the in- 
surance is excessive.’ 26 C. J. (Insurance) 256; 5 
Couch on Insurance, Sec. 1041.’’ 


In National Union Fire Insurance of Pittsburgh v. Menke, 
166 Md. 513, 171 A. 719 (1934) referred to by the Maryland 
Court of Appeals in the Cherawaty case, supra, there was 
held valid a provision voiding a policy where there was 
other insurance on property covered by the subject policy 
in the identical language of the Cherawaty case. 


Sweeting v. Mutual Fire Insurance Co. 83 Md. 63, 34 A. 
826 (1896) cited in both of the foregoing cases established 
the proposition in Maryland for the first time. 

The Meryland holdings are, of course, the general view. 
5 Couch, Cyclopedia of Insurance Law, (1929 ed.) § 1038 
et seq. 

Moreover, appellee contends that the defense of other 


insurance is not severable as between real and personal 
property loss and the entire policy is void. 

The Court’s attention is directed to the law of Maryland 
as enunciated in The Associated Firemen’s Insurance Com- 
pany v. Frederick Assum. 5 Md. 165 (1853). There Plain- 
tiff was insured with defendant for $1,000.00; $700.00 on 
stock of books and stationery, and $300.00 on music, musical 
instruments; fancy goods, bronze powder and medicines 
contained. The policy contained a provision against other 
insurance. A year later he obtained insurance from another 
company in the amount of $600.00, $300.00 on each of two 
piano fortes, $150.00 on printed music, and $50.00 on 
vegetable powders in glass bottles, ‘‘making $800.00 con- 
tained’’. This policy contained the notation that there 
was already $300.00 on music, musical instruments, ete. 


In voiding the policy the Court said (p. 169): 


‘A majority of the Court think that the proper con- 
struction of the covenant is, that if any part of the 
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goods (emphasis by the court) mentioned therein was 
afterwards insured in any other insurance office without 
notice to the appellants as provided in the covenant, 
the policy thereby becomes void and of no effect, and 
therefore, it was error in the court below to refuse the 
instruction asked for by the appellants.’’ 


This ruling is also applicable in other jurisdictions. For 
example in Jackson Building & Loan Assn. v. Svea Fire & 
Life Ins. Co., 116 S.W. 2d 995 (Tenn. 1938) plaintiff on 
January 15, 1930 insured improved property for $1,500.00 
with defendant for 3 years. On December 27, 1932, plain- 
tiff insured improvements with another company for $1,- 
500.00 and in addition the contents were insured for $500.00. 
Both policies contained a provision against other insurance. 


The Court held: (at p. 997) 


“‘Upon the question of whether such a policy is 
severable so as to authorize recovery upon it, for the 
chattels insured, it is said in Smith v. Insurance Co., 
1 Higgins 721: While there has been some diversity 
of opinion, the weight of authority seems to be that 
there is double insurance if the two policies cover any 
part of the same subject matter.’’ 


In citing authorities the Court noted Manufacturing Co. 
v. Insurance Co., 11 U.C.Q.B. 516, where it was held that 
there could be no recovery on a policy covering a building, 
machinery, and stock in separate sums and another policy 
on the building and machinery but not upon the stock. The 
Court also cited as controlling Associated Firemen’s In- 
surance Co, v. Assum. op. cit. supra. 


In Mortt v. Insurance Co., 192 N.C. 8, 1335. E. 337 (1926) 
it was held that a policy on a building and contents for 
separate amounts is indivisible where the risk is identical 
and the premium entire. See, also, Coggins v. Insurance Co., 
144 N.C. 7, 56 S.E. 506 (1907). Also, in accord with that 
view are Johnson v. Insurance Co., 3 Ga. App. 430, 60 S.E. 
118 (1908) and Carleton v. Insurance Co., 109 Me. 79, 82 
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A. 649 (1912). It is said in the latter case that double in- 
surance on a building and contents is void on account of 
prior insurance on the building and is also void as to 
the personalty, the entire contract being void. The ra- 
tionalization for this view is that as a matter of insurance 
law if the provision against double insurance is violated 
the insurance on the personalty cannot be severed from the 
insurance on the realty because the risk on the different 
classes of property covered by the policy is the same. Fur- 
ther, it is said that where the risk is identical and the 
premium entire, the contract is indivisible. 


In Carleton v. Patrons’ Androscoggin Mutual Fire Ins. 
Co., op. cit. supra p. 13, in a similar situation, the court 
used the following appropriate language: 


‘Tt is also familiar law that such a contract of in- 
surance is entire, and, if void on account of prior in- 
surance on the building and insurance on the furniture 
cannot be recovered. Day v. Charter Oak Ins. Co., 51 
Me. 91; Dolloff v. Insurance Co., 82 Me. 266, 19 Atl. 
396, 17 Am. St. Rep. 482.’ See also Havens v. Home 
Ins. Co. 12 N.B. 137 (Ind. 1887). 


Accordingly, defendant contends that the insurance con- 
tract is not severable and is void in its entirety. 


Further, appellant appears to contend (Appellants Br. 
p. 14) that on the issue of double insurance there may be 
a distinction between policies that provide that in such event 
the policy is void and those which as here, merely provide 
that such insurance is “not permissible.”’ 


The authorities have made no such distinction in this 
regard. The Court’s attention is directed to Oates v. 
Continental Ins. Co., 137 W. Va. 501, 72 SE(2) 886 (1952) 
in which the policy provided that “‘other insurance may 
be prohibited or the amount of insurance may be limited 
by endorsement attached hereto.’? The policy bore the fol- 
lowing endorsement: 
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“‘Total insurance permitted warranted concurrent 
herewith, including this poicy as follows: $5,000.00 on 
Dwelling; $2,000.00 on H. & P. property. It is under- 
stood and agreed that no insurance in addition to this 
policy, is permitted unless the total insurance, including 
this policy, is entered in paragraph above.” 


The Court said (p. 513) in holding the policy void because 
of breach of this provision: 
‘(Like provisions have been consistently upheld by 
this court.’ (Citing cases). 


The Court then concluded that such conditions are en- 
tirely reasonable. 


In Watson v. Farmers Co-operative Fire Insurance Co., 
151 N.Y.S. (2d) 321 aff’d. 140 N.B. (2d) 876 (1956), the 
policy provided that ‘‘other insurance may be prohibited 
or the amount of insurance may be limited by endorsement 
attached hereto,’’ and further stated that ‘‘additional fire 


insurance on real property insured hereunder is prohibited 
unless written consent is endorsed hereon.”’ 


As in the Oakes case, the Court held that these provisions 
when, breached voided the policy. 


Tn its decision in the Watson case the Court relied in part 
upon the decision in Aetna Ins. Co. of Hartford v. Jeremiah, 
187 F2d, 95 (10th Cir. 1951) to the same effect. So, too, 
it relied on Graham v. American Eagle Fire Ins. Co. 182 
F.2d 500 (4th Cir. 1950) where the following language 
under the same circumstances is of particular pertinance 
(p. 501) : 


‘‘Plaintiffs argue that there is a difference in that 
the old form of policy expressly excludes liability where 
there is other insurance, whereas there is no such ex- 
press exclusion in either the face of the new form of 
policy or the endorsements which were added in this 
ease. The answer is that this provision of the old 
policy merely embodies along with the condition against 
additional insurance the rule which the law would ap- 
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ply upon breach, whether expressed or not, and that 
the rule is not different because not expressly set forth 
in the face of the contract. A provision forbidding or 
limiting additional insurance is clearly intended not as 
prescribing something to be done by the insured but 
as expressing a condition upon which the company as- 
sumes liability; and the law is well settled that, upon 
the breach of such a condition, there can be no recovery 
upon the contract in which it is contained. The princi- 
ple upon which this conclusion rest is elementary 
in the general law of contracts.”’ 


In conclusion on this issue Appellees contend that this 
Court, should it choose to determine the effect of the policy 
provision not permitting other insurance, should invalidate 
the policy and affirm the decision of the Court below for 
the reasons urged. 


CONCLUSION 


For the reasons hereinbefore stated, the judgment of the 
District Court should be affirmed. 


Respectfully submitted, 


T. Howarp DucKerr 
Cary M. Huwer 
Ducsert, Orem & CHRISTIE 
800 Tower Building 
Washington 5, D. C. 


Ricuarp W. GaLrHER 
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Appellants petition for rehearing complains that the 
Court decided the case under the law of the District of 
Columbia when it was the law of Maryland that was appli- 
cable. That the Court did not base its decision upon the 
law of the District of Columbia but did decide it under 
the law of Maryland is clearly demonstrated by the fact 
that the sole authority cited by the Court and a basis 
for its decision is Glenco Corp. v. American Equitable 
Assurance Co., U.S. App. D.C. > , BF. 2d 
(No 16179, May 11, 1961). The Glenco case, of course, 
involved, as here, a fire loss in the State of Maryland and 


2 


held that there must be a substantial compliance with the 
proof of loss provisions of the policy. 


All of the contentions and authorities of appellants as 
to the law of Maryland as stated in their petition were 
argued at length in both their brief and that of appellee 
as well as at the oral argument when the case was heard. 
Brief for Appellants, Statement of Questions Presented 
(i), Argument p. 10, 16, 17, 18 et seq. Federal Mutual 
Fire Insurance Co. v. Julian, 144 Md. 380, 125 A. 229, 
argued on p. 3 of appellants petition is argued at length 
in their brief (p. 17 et seq.) and, also, in the brief of 
appellee (p. 9). Their petition also reargues Rokes v. 
Amazon Insurance Co., 51 Md. 512 and Fireman’s Insur- 
ance Company v. Floss, 67 Md. 403, 10A, 139. The Rokes 
case was discussed by them at length on pages 14 and 15 
of their brief and by appellee at page 8 of appellee’s 
brief. The Floss case is considered in 2 pages of appellants 
brief (p. 17 and 18) and is discussed at page 9 of appellee’s 
brief. 


In conclusion, for the reasons stated herein, appellants 
petition should be denied. 


Respectfully submitted, 


T. Howarp Duckett 
Cary M. Euwer 
Duckett, Orem & CHRIsTIE 
800 Tower Building 
Washington 5, D. C. 


Ricnarp W. Gainer 

Garner & STEwaRT 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,916 


ALBERT L. ADELMAN 
and 
ELEANOR ADELMAN, 


Appellants, 


ST, LOUIS FIRE AND MARINE 
INSURANCE COMPANY, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANTS' PETITION FOR REHEARING 


Appellants file this petition for rehearing predicated upon the 
following basic grounds: 


1. That the Court determined the case under the law of |the District 
of Columbia, when in fact it was undisputed that the law of Maryland con- 
trolled (Appendix 48). 
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Not only was it agreed to below that the law of Maryland|governed 
this proceeding, but under the facts the law of Maryland was applicable. 


Additionally, Appellants say that the law as adjudicated by the 
highest Court of Maryland must, under Title 28, Section 1652, of the 
United States Code, Annotated, be applied (see Erie Railroad Co. v. 

Harry J. Tompkins, 304 U.S. 64, 93; 82 Law Ed. 1188). Also, the Court 
is referred to the case of Keehn v. Excess Insurance Company of America, 
129 Fed. 2d 503, in which the Court said: 


"[ 1] Plaintiff cites and discusses authorities from a num- 
ber of jurisdictions, as well as numerous text books, in 
support of his contention as to the majority rule in con- 
struing a provision in insurance contracts as to notice 
and proof of loss. In our view, a review of such authorities 
would serve no good purpose — in fact, it would be wasted 
energy. What may be the rule in some other jurisdiction, 
or what rule is supported by the weight of authority, is of 
little consequence since Erie R. Co. v. Tompkins, 304 U.S. 
64, 58 S.Ct. 817, 82 L.Ed. 1188, 114 A.L.R. 1487. We mus 
look for guidance to the Dlinois decisions and those only." 


2. It is respectfully submitted that the Maryland law should have 
been applied to the following questions: 


(a) Did the rejection of the claim on grounds other than untimely 


filing of proof of claim waive the requirement of filing any proof of 
claim? 


(b) Did the rejection of the claim after the sixty-day period had 
expired vary or alter the rule as stated under (a)? 


(c) Did the acceptance and retention, without objection, of the 
sworn proof of loss — even though untimely filed — waive the timeliness 
of filing? 


ARGUMENT 


The Appellants pray the Court to grant them an oral argument on 
this petition, and suggest to the Court that the application of the District 
of Columbia law to these questions results in a decision contrary to the 


law of Maryland. 


Briefly, and solely for the purpose of showing strength in the 
position of the Appellants, we refer to the following cases in Maryland 
as they apply to the questions above set forth: 


In Federal Mutual Fire Insurance Co. v. Julian, 144 Md. 380, 125 
A.229, the Court had occasion to comment upon and pass uponja cause 
of action involving the untimely filing of a proof of claim and the denial 
of liability after the sixty-day presentation period, and did in said deci- 
sion set forth the law of Maryland holding that such denial of liability 
waived the requirement of filing of any proof of loss even though the 
rejection occurred after the sixty-day period for presentation, In this 
case it was pointed out by the Court that Maryland is one of the States 
which has held that estoppel is not a necessary element of waiver. 


The case of Rokes v. Amazon Insurance Co., 51 Md. 512, is relied 


upon in the Federal Mutual Fire Insurance Company case, supra, for its 
determination. 


The Appellants further suggest to the Court that under the law of 


Maryland, if a sworn proof of loss is received by the insurance company 


and retained by it without complaint, any defect in such proof of loss, 
including its being filed untimely, is waived by such retention without 
objection. 


Many Maryland cases are cited in Fireman's Insurance|Company 
v. Floss, 67 Md. 403, 10 A.139, and that case itself is authority for this 
statement. 
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The foregoing authorities are included in this brief petition for 
rehearing so that the Court may be apprised of the seriousness of the 
contention herein made. The facts in this case as established by the 
evidence have already been set forth in detail in the Appellants’ and 
Appellee's briefs, and no attempt here is made to restate those facts, 
except for the basic fact that a fire occurred on April 16, 1959 and 
damaged the dwelling and contents thereof belonging to the Appellants, 
in a substantial sum. The amount of the damage has never been ques- 
tioned. 


The sworn proof of claim was not filed until August 26, 1959, but 
the correspondence between that date and the date of the fire has been 
submitted as exhibits. The decision of this Court per curiam was 
basically that the sworn proof of claim was not filed within the sixty 
days, and that there was no proof of any offer or promise by the ad- 
juster to pay the loss, nor did it show any fraud, duress or overreach- 


ing of any sort on the part of the adjuster. The opinion also apparently 
relies upon the fact that estoppel is a necessary ingredient of waiver. 
The Court may intend by this opinion to hold that in the District of Col- 
umbia estoppel is a necessary ingredient of waiver, but applying the law 
of Maryland to these facts we must come up with a contrary decision. 


Respectfully submitted, 


MARK P, FRIEDLANDER, 
CHARLES WALKER, 

MARK P. FRIEDLANDER, JR., and 
BLAINE P. FRIEDLANDER 


1210 Shoreham Building 
806 - 15th Street, N.W. 
Washington 5, D. C. 


Attorneys for Appellants 
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